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HE publication of the Restatement of the Law of Conflict of Laws* 

is an event of the greatest interest for lawyers throughout the British 
Empire, as well as the United States. It is to an American jurist that the 
United Kingdom owes much of the development of its doctrine regarding 
the conflict of laws, and the influence of Story has never ceased to be of 
the most marked character. Moreover, the multiplicity of jurisdictions in 
the United States presents a constant possibility of the raising of issues 
affecting the conflict of laws, and the judgments of American courts, 
though without direct authority in England, are often of great service? 
in throwing light upon matters on which English authority is lacking. 

Both in England and in the United States, however, the topic presents 
great difficulties, and curiously enough in many matters there is singularly 
little judicial authority available. Moreover, the subject has never received 
in either country the full critical study which has been granted to such 
topics as contracts or property, and for this reason judicial decisions are 
not as helpful on the whole as they are in other fields of law. It is not 
surprising, therefore, that it has taken eleven years for the American 
jurists engaged on the subject to complete the Restatement of the Conflict 
of Laws. The value of their work is of the highest character. The reporter, 
Professor Joseph H. Beale, of Harvard University, had as helpers a 
number of well-known jurists who have specialized in this branch of law, 

1Restatement of the Law of Conflict of Laws (as adopted and promulgated by the 
American Law Institute, at Washington, D.C., May 11, 1934) (St. Paul, 1934), pp. 
xli, 814. 

2It is unfortunate that American cases are much less frequently cited than would 
be expected, but it may be hoped that the appearance of such an authoritative work as 
the Restatement will facilitate the use of American authority by giving assurance 
to the English courts of the value of the cases adduced. 
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including Professor H. Goodrich of the University of Pennsylvania, and 
it may be taken for certain that no more authoritative exposition of the 
conflict of laws, as expounded in the United States, could be devised. 

It is of special interest to consider, on the basis of the Restatement, 
those matters in which the law prevalent in the United States diverges 
from the law as interpreted in England and in the British oversea terri- 
tories whose legal system is based on the common law. In the United 
States, of course, the highest court in each state is the final authority 
therein for the rules of the conflict of laws. In the British Empire there 
are only two courts of final authority, the house of lords for England, 
Scotland, and Northern Ireland, the judicial committee of the privy 
council for the rest of the empire. These two tribunals are independent of 
each other, but seldom differ, and on points of the conflict of laws they 
tend to agree closely. But many doctrines of great importance have never 
come before either and rest on decisions of the court of appeal, a divisional 
court, or even a single judge in England, or on a like authority in other 
territories. They are accordingly open to reconsideration or adjustment, 
and the existence of the Restatement will prove of substantial importance 
in affording material for the consideration of courts called upon to decide 
new points or to review doctrines which are still open to further examina- 
tion. 

The jurisprudence of the United States has dealt simply with the 
matter which has evoked more bitter controversy among jurists than any 
other issue of the conflict of laws. The principle is now adopted that, when 
there is a difference in the conflict of laws of two states whose laws are 
involved in a problem, the rule of conflict of laws of the forum is applied ; 
thus, where in making the choice of law to govern a certain situation the 
law of another state is to be applied, since the only conflict of laws used 
in the determination of the case is the conflict of laws of the forum, the 
foreign law to be applied is the law applicable to the matter in hand and 
not the conflict of laws of the foreign state.* The wording of the principle 
is perhaps rather clumsy, but the meaning is plain, and there is no doubt 
that it represents the definite opinion of American courts. Two exceptions 
of importance are allowed.* All questions of title to land are decided in 
accordance with the law of the state where the land is situate, including 
the conflict of laws rules of that state. All questions concerning the validity 
of a decree of divorce are decided in accordance with the law of the 
domicil of the parties, including the conflict of laws rules of that state. 
There is, however, in the second case a limitation, for under the constitu- 





3Restatement, s. 7. 
4] bid., s. 8. 
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tion of the United States a decree of divorce pronounced where jurisdic- 
tion exists in one state must be recognized in other states. 

By adopting the general principle of disregarding the conflict of laws 
of other states, the courts of the United States avoid the difficulty which 
arises under English law in the case of the decision of questions affecting 
the disposal of the property of persons who have died, domiciled, in the 
view of English law, in foreign countries. The American court would, in 
case it held that a testator died domiciled in France, apply as regards the 
distribution of movable property, the rules which are applied under French 
internal law, ignoring the fact that, by the rules of the French conflict of 
laws, French jurisprudence would refer to the national law of the deceased 
as the law governing the disposal of his property. The American solution, 
as expressed in Jn ve Tallmadge,® has actually been recommended for 
adoption by Russell J. in Jn re Annesley,® and it has to some extent the 
merit of simplicity, but it does not prevail in English jurisprudence and 
on the whole it is open to serious legal objections. English jurisprudence 
assumes that the law of the country, in which a man fixes his permanent 
“home”, ought to determine the disposal of his property on death, on the 
ground that by identifying himself with that country the deceased desired, 
or must be assumed to have desired, to accept the dispositions of its legal 
system. To distribute, therefore, the effects of an intestate with regard 
only to the internal law of that state, without regard to its rules of conflict, 
is to disregard the force of the English doctrine of domicil in its relation 
to disposal of property on death. It follows, therefore, that the logical 
doctrine is that which unquestionably prevails in England at present,’ and 
which holds that it is the duty of the court in England to determine the 
case as it would be determined, should the matter come before a court of 
the state in which the deceased died domiciled. This is established by the 
reasoning in the cases Jn re Ross* and In re Askew,® and it seems most 
improbable that the principle will be varied. No doubt it is open to criticism 
on certain grounds. Let us suppose that the court of the foreign state rules 
that the matter is to be regulated by English law because the intestate was 
a British subject. The matter is fairly satisfactory only if the intestate is 
a British subject, born and originally domiciled in England ; but obviously 
serious difficulty might arise if the British subject in question was also 


5(1919) 109 Misc. Rep. 696. 

6[1926] Ch. 692. 

7See A. V. Dicey, Conflict of Laws (5th ed., London, 1932, by A. B. Keith), 
appendix, n. 1. For the application of the principle to the U.S.S.R., see S. Dobrin, 
British Year Book of International Law (Oxford, 1934), at pp. 36-45. 

8[1930] 1 Ch. 377. 

®[1930] 2 Ch. 259. 
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a Canadian or South African national, or a citizen of the Irish Free State, 
or, again, if the intestate had been born in Scotland. In such cases a very 
grave problem might emerge, for which no solution is yet available; but, 
so far as the foreign court is willing to express an opinion in any concrete 
case, the English court could no doubt follow the decision of the foreign 
court, and in other instances the English court might adopt the law of the 
domicil of origin, as in the cases In re Ross and In re Askew. 

English law, however, agrees with the exceptions which are recognized 
in the United States. It accepts’® the rule that a decree of divorce which 
is recognized as valid by the state of domicil of the parties is also valid in 
England, and this rule is of special importance as regards the validity of 
Canadian divorces. The rule now is that Canada permits divorces to be 
granted, in the case of a wife deserted by her husband, by a court of the 
province in which her husband was domiciled immediately prior to the 
desertion. Such a divorce, no doubt, by the court of former domicil in 
those cases in which the husband has changed his domicil on deserting his 
wife, would be invalid in England as a normal rule; but, as the Canadian 
federation has legislative power in divorce, the exercise of such jurisdic- 
tion is valid in every province, and accordingly a divorce, for example, 
granted in Alberta against a husband domiciled in Nova Scotia is valid in 
Nova Scotia and therefore also in England." 

The general law of domicil in the United States still accords closely 
with that in England, but there are certain divergencies which are interest- 
ing, though not of fundamental importance. It is probable that in the 
United States it has been held more readily that a change of domicil has 
taken place, as a result of the ease of change of residence from one part 
of the United States to another and the greater mobility of the population. 
In fact in England of late there seems to be a distinct tendency to regard 
change of domicil from domicil of origin as difficult to ascertain except on 
very strong evidence. For example, in the well-known case Winans v. 
Attorney-General,’* the normal conclusion drawn from residence princi- 
pally in England for the last thirty-seven years of deceased's life in favour 
of an English domicil was negatived by the house of lords, and the grounds 
for so deciding seem to demand the formation of a fixed and settled 
purpose of the abandonment of domicil. The same conclusion is suggested 


“Armitage v. Attorney-General, [1906] P. 135; Dicey, op. cit., at pp. 430-2. For 
Canada, see IVyllic v. Martin, [1931] 3 W.W.R. 465 (British Columbia). 

11See the Divorce Jurisdiction Act, 1930 (20 and 21 Geo. V, c. 15) and the 
discussion by W. S. Johnson, The Conflict of Laws (Montreal, 1934), vol. II, at pp 
91 ff. 

12[1904] A.C. 287. 
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by the case Ramsay v. Liverpool Royal Infirmary,’ for then it was held 
that a man who had lived from 1890 to 1927 in Liverpool, leaving it only 
once, and who had arranged to be buried there, had, nevertheless, not lost 
his Scottish domicil of origin. Such a case seems irreconcilable with the 
decision of Russell J. in Jn re Annesley,’* already mentioned, where the 
lady in question was held, despite her efforts to remain domiciled in 
England, to have acquired French domicil. 

The American doctrine contemplates that an intention to make a home 
at present is sufficient to establish domicil, although the person whose 
domicil is in question intends to change his home on the happening of a 
future event.’® The doctrine appears to accord with English law in some 
cases, though it would seem probable that English law would only accept 
the view that there was change of domicil if the intention later to abandon 
the new home was dependent on some uncertain and speculative event. 
No doubt, if A abandons his home in state X and intends to make his home 
in Y but with intention to remove if the state adopts a new form of govern- 
ment, he might easily be held to have acquired a new domicil ; but it could 
hardly be ruled that a student would acquire domicil because he stays at a 
university town with the intention of regarding it as his home during the 
period of his residence as a student ;'* there would seem to be an absence 
of permanence, in the case of such a home. 

It is held in America that a person cannot acquire a domicil of choice 
by any act done under legal or physical compulsion.’* In this case the 
matter is not without difficulty, because there seems no logical reason why 
a prisoner should not form, during his captivity, the resolve to make the 
country of his imprisonment his permanent home, providing, of course, 
that he is not subject to a legal sentence of deportation.’* Certainly it 
seems contrary to principle that one committed to jail should not be able 
to acquire the domicil in the state of his imprisonment, even if he were 
committed on his own complaint, and equally difficult it seems to be to 
hold that a soldier or sailor, if ordered to a station to which he must go 
and live in quarters assigned to him, cannot acquire a domicil.'® The 

13[1930] A.C. 588. 

1411926] Ch. 692. 

15See Restatement, s. 18, Illustration 4 (at p. 38); s. 20, Illustration 3 (at p. 
40) ; s. 22, Illustrations 10 and 12 (at p. 46). 

16See Dicey, op. cit., at pp. 134, 135. 

‘7Restatement, s. 21, Comment b. 

18It is not impossible for an alien to obtain English domicil because he is liable 
under certain conditions to deportation (Boldrini v. Boldrini, [1932] P. 9); but no 
doubt the issue of a deportation order would prevent the acquisition or retention 
of a domicil. See Icith v. Veith, (1929) 73 S. J. 235; Dicey, op. cit., at p. 97. 

19Restatement, s. 21, Comment c. The American doctrine seems to rest on the 
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English view of domicil appears to be satisfied by the decision to make a 
state, as opposed to any special location therein, a permanent home, and to 
ignore the motive of the choice, so long as the choice is real. It is true 
that the convict’s place of residence is imposed upon him, but there is no 
compulsion in his decision to make a home in the state, and that in English 
law would suffice to secure his attaining domicil therein. We must, how- 
ever, no doubt recognize that domicil is not attainable where permanent 
residence is excluded by law. 

English law similarly raises no objection to the acquisition of domicil 
on the basis of legal advantage; indeed, such advantage might afford an 
argument in favour of the acquisition of domicil. The English doctrine*® 
that a wife’s domicil must be that of her husband negatives the possibility 
of a case which might arise in the United States, where a married woman 
who goes to X to obtain a divorce there, without really remaining with 
the intention of residence, might be held not to have acquired a domicil 
there. In such an instance, however, in the case of a husband, the English 
courts would no doubt hold that there was lacking that intention of remain- 
ing resident which gives a ground for ascribing domicil; it is their practice 
in investigating decrees of divorce granted by foreign courts to demand 
evidence of such genuine domicil as to justify the exercise of jurisdiction. 

One divergence of view between American and English jurisprudence 
is of unusual importance.*! The American doctrine provides that a domicil 
once established continues until superseded by a new domicil.** The 
English doctrine provides that a domicil of choice may be abandoned, and 
that thereupon the domicil of origin revives unless and until a new domicil 
of choice is acquired.** The difficulty which arises, of course, in England 
fact that the soldier or sailor must obey orders as to living in quarters, and so, 
through the element of compulsion, cannot acquire domicil. But it admits that domicil 
might be obtained if the soldier were allowed to live with his family where he 
pleased, provided he was near enough his post to enable him to perform his duty. 
The distinction appears to be artificial, seeing that the presence of the soldier in the 
vicinity of his post is no less compulsory than his presence at the post. The English 
rule (Dicey, op. cit., at pp. 131-3) is rather that a soldier normally cannot acquire a 
domicil in the place where he is stationed if his period of residence there is essentially 
limited. But even that view can only afford a presumption, for a soldier serving, 
e.g., in New Zealand, might establish domicil by intention of remaining on the 
expiration of his service. 

20Dicey, op. cit., at p. 107. 

21It is sometimes suggested that the American doctrine allows a person who 
abandons a domicil of choice, intending to resume a domicil of origin, to do so 
immediately on abandonment (Johnson, of. cit., vol. I, at p. 121); but this cannot 
now be held to represent the prevailing doctrine. 

22Restatement, s. 23 and Comment b. 

23Udny v. Udny, (1869) L.R. 1 Sc. App. 441. 
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is to decide when the domicil of choice has definitely been abandoned, and 
there is certainly something to be said for the doctrine that an acquired 
domicil should be retained until another is actually gained. The law of 
Quebec** agrees with American jurisprudence, and it certainly is odd that 
it would seem to be English law that parties who have acquired a foreign 
domicil and leave their place with the intention of later resuming their 
English domicil of origin should be held to have acquired such domicil 
forthwith.*° 

In the case of the married woman the American law accords in the 
main with English, but there are certain important distinctions. Above all, 
there is the rule that a wife who lives apart from her husband, without 
being guilty of desertion according to the law of the state of domicil at the 
time of separation, can acquire a separate domicil.*®° Further, American 
law** recognizes the power of the wife on judicial separation to acquire a 
new domicil, a doctrine which is now finally rejected by English law.** 
American, like English, law,?° accepts the view that a void marriage does 
not change the domicil of the woman by operation of law, but recognizes 
that, if she makes her home with her supposed husband, she acquires a 
domicil of choice in the place where she lives with him,*° and it is held in 
America that this is true whether or not the woman knows the marriage to 
be void. The reasoning on the whole is plausible; it is possible to contend 
that it would be more convenient that it should be held that even a void 
marriage creates by operation of law a change in the domicil of the 
apparent wife.** The chief gain from this doctrine for English law would 
be simplification of the doctrine of nullity of marriage. English law,** 


24Brochu v. Bissonnette, (1898) Q.R. 13 S.C. 271. The Alberta case of Nelson 
v. Nelson, [1925] 3 D.L.R. 22, suggests a new doctrine, viz., that a naturalized United 
States subject, who abandons a domicil in Colorado, should be held to revert to the 
country of which he is a national and to be domiciled in the United States, at least in 
the sense that he cannot be held to have abandoned his Colorado domicil in point of 
law unless he leaves not merely the state but the United States. It seems impossible 
to uphold this doctrine as valid under the common law. 

*°Schwartse v. Schwartse, The Times, Jan. 25, 1922; Dicey, op. cit., at p. 95. 

*6Restatement, s. 28. The Institute expresses no opinion on the possibility of a 
wife, guilty of desertion according to the law of the state of domicil at the time of 
separation, acquiring a domicil in another state. 

27] bid., s. 29. 

28 Attorney-General for Alberta v. Cook, [1926] A.C. 444. 

2°Restatement, s. 27, Comment d; Dicey, op. cit., at p. 112, n. (h). 

80Salvesen vy. Administrator of Austrian Property, [1927] A.C. 641. 

'1See Johnson, of. cit., vol. II, at pp. 202 ff.; 234 ff. 

2Salvesen v. Administrator of Austrian Property, [1927] A.C. 641. It has even 
been held in De Massa v. De Massa, The Times, March 31, 1931, that a foreign court 
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by recognizing that jurisdiction in nullity of marriage belongs to the court 
of domicil, is able to recognize without question the validity of a decree 
of nullity which is granted by a foreign court of the husband’s domicil in 
any case in which the apparent wife has lived with her husband in the 
place of his domicil. But a difficulty presents itself when, for example, a 
girl is married in England to a domiciled foreigner and they do not take 
up residence in the state of his domicil, because it is difficult to understand 
on what grounds a foreign court can adjudicate on the nullity of a marriage 
celebrated in England when the woman is not subject to its jurisdiction, 
unless she can be regarded as domiciled in the foreign state, a view which 
is incompatible with nullity of the marriage. However convenient this 
doctrine would be in removing certain anomalies, it does not appear at 
present to be capable of adoption by the English courts. These courts 
accept jurisdiction for themselves, though not without some hesitation, on 
the score of the celebration of the marriage in England,** even in cases 
where the apparent wife has, by her living with her husband in the country 
of his domicil, acquired his domicil.** There remains the case where a 
marriage which could not be impugned on any ground in England is 
declared void by the court of domicil of the husband, when the wife has 
remained in England or at least has never lived in the place of the 
husband’s domicil. In such a case there is some probability that the court 
would, if application were made by the wife, relieve her of her unfair 
position by granting a divorce.** 


American law permits an emancipated child to obtain a domicil of its 


of domicil may annul a marriage on the ground of lack of parental consent, though 
the marriage would in English law be unassailable in point of form. But the case was 
undefended, and one of hardship, and the principle cannot be held to be established 
until it is laid down in a defended case, preferably by the court of appeal or the 
house of lords. The case very properly does not appear in the law reports. If the 
doctrine is upheld, it will clearly be incumbent to make provision to prevent the 
performance of marriages of this kind in England. 

83Dicey, op. cit., at p. 294. The view that the courts of the domicil of the husband 
alone should have jurisdiction is open to the patent objection that, where celebration 
is concerned, the courts of the place of celebration are, obviously, especially competent 
to decide on issues of regularity. 

‘4In the Scottish case of Lendrum v. Chakravarti, [1929] Sc. L.T.R. 96, jurisdic- 
tion was assumed on the score of celebration, though domicil was expressly held to 
have been acquired in the state of the husband’s domicil, and despite the suggestion 

not decision—in Salvesen v. Administrator of Austrian Property, [1927] A.C. 641, 
that domicil should be regarded as the basis of nullity as well as of divorce jurisdic- 
tion. So in De Massa v. De Massa (supra). 

85Stathatos v. Stathatos, [1913] P. 46; De Montaigu v. De Montaigu, [1913] P. 
154, suggest this possibility. 
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own,*® differing herein from English law. Naturally the acceptance of 
this doctrine disposes of a point which has not been finally dealt with in 
England, but which can be determined with reasonable accuracy. English 
law, it seems, will not recognize the right of any person under the age of 
twenty-one to acquire an English domicil of choice, although he may be 
emancipated by the law of his father’s domicil. It is curious that the ques- 
tion has not been found of practical importance as regards Scottish minors 
in England, for the Scottish law recognizes the right of a minor to acquire 
a domicil of his own.** American law affords abundant support for the 
view that the domicil of an adopted child is that of the adopting parent.** 

In English law the question of the power of the mother of a child, 
whose father is dead, to change its domicil is open to much doubt,®® and 
there is no recent authority to dispose of the issues which present them- 
selves. The American rule*® provides that, if the father dies and no 
guardian of the minor child’s person is appointed, the child has the same 
domicil as that of his mother. If she remarries, the child takes the domicil 
of his stepfather, unless the mother abandons the child. The difficulty, 
of course, arises that the mother may in certain circumstances take action 
to alter her domicil, and with it that of the child, for fraudulent ends, for 
example so as to affect the devolution of property on the death of a sickly 
minor. The English system seems to contemplate that the criterion of 
change of domicil may be the welfare of the minor,*' but it seems difficult 
to work out any satisfactory doctrine on so vague a foundation. American 
law** again seems to deny to a guardian any power to alter the domicil of 
a child to a state other than the one in which the child was domiciled and 
the guardian appointed ; and it may be that a similar rule would be accepted 
in England, if the issue had ever to be definitely decided in the case of a 


36Restatement, s. 31. 

37Dicey, op. cit., at pp. 99, 100. There is some American authority in a similar 
sense, 

’8Restatement, s. 35. 

8°Dicey, op. cit., at pp. 100-6. 

49Restatement, s. 38. 

41Cf. In re Beaumont, [1893] 3 Ch. 490. But it seems absurd, now that the primacy 
of the father as guardian has disappeared, under the Guardianship of Infants Act, 
1925, to treat a mother as having a power of change of a completely different kind to 
that of a father. The only plausible ground for differentiation rests on the English 
denial of the right of a woman to retain her own domicil on remarriage, and that is 
irrelevant where a woman changes her domicil by her own volition and not under a 
rule of law. 

42Restatement, s. 37. This section, Comments a-c, is slightly confusing by dealing 
with change of domicil within the state of appointment and of domicil, a matter 
which falls wholly outside the sphere of conflict of laws. 
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guardian not being a parent. There is also clear American authority in 
favour of the acquisition by a minor without parents or guardian of the 
domicil of a grandparent with whom the minor lives, provided that the 
place of living is in the country of domicil of the grandparent.** 

The question of persons of unsound mind presents difficulty. It is 
given as the American rule** that a person who is mentally deficient or of 
unsound mind can acquire a domicil as if he had normal mental capacity 
if he is able to choose a home. It seems as if this rule differs only in form 
from the English doctrine which would no doubt allow a person of un- 
sound mind to select a home in a lucid interval.*’ If a person of unsound 
mind is under legal guardianship, the better view in England*® and 
apparently also in the United States*? appears to be that the guardian has 
no authority to change the domicil, for the American authority to the 
contrary rather refers to the issue of place of domicil within the country 
of domicil, which is not strictly speaking an issue of the conflict of laws. 

On the issue of corporations there is a marked divergence between 
American and English law. The latter** applies the term domicil to denote 
the place where the essential functions of a corporate body are carried on. 
In a trading company this is the place where its administrative business is 
transacted ; in the case of any other corporation, the place where its func- 
tions are discharged. The different conditions of America with its large 
number of states possessing distinctive laws as to incorporation of com- 
panies doubtless explain the normal rule of American law that the domicil 
of a company, as opposed to residence, is the place in which it is incor- 
porated.*® The American view has obvious convenience and simplicity. 

In discussing jurisdiction, the Restatement has adopted for that term 
a special meaning, namely, the power of a state to create interests which 
under the principles of the common law will be recognized as valid in 
other states.°° Stress is properly laid on the limited sense of recognition ; 
a state may accord validity to certain juristic situations, but may decline 


on one ground or another to give facilities of enforcement. Thus no action 


48/bid., s. 39. The grandfather’s domicil once acquired in this way cannot be 
altered by the grandfather and remains that of the child until he can obtain a 
domicil of choice. 

*4]bid., s. 40. 

45Cf. Dicey, op. cit., at pp. 105, 126. 

48/bid., at pp. 126, 127. 

47Restatement, at p. 64. 

*8Dicey, op. cit., at p. 136. 

*9Restatement, s. 41. It is pointed out that the courts sometimes speak of the 


domicil of a corporation where all that is meant is residence. 
50 bid., s. 42. 
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can be maintained in one state to recover compensation for trespass upon, 
or harm done to, land in another state, although an action for conversion 
of, or injury to, chattels committed in one state can be entertained in 
another, even if a question of title to land in the other state is involved 
in the litigation.** The distinction in this particular class of cases is doubt- 
less of historical origin and far from easy to defend logically, but it is 
settled law for England** and the United States. More difficult is the rather 
interesting question which tends to rise under modern conditions of travel 
and residence. The Restatement holds®* that, if a Mohammedan British 
subject, domiciled in India, marries four wives in accordance with his 
religious law, and then changes his domicil to England, he could obtain 
by petition from an English court a declaration in favour of the legitimacy 
of his son by his second wife in the form of a declaration of the validity 
of his marriage to the boy’s mother. Naturally any view expressed even 
on English law by the authors of the Restatement commands respectful 
consideration ; but it is not easy to accept as clearly valid the proposition 
here laid down. The Legitimacy Declaration Act, 1858, now embodied in 
the Supreme Court of Judicature (Consolidation) Act, 1925,°* does accord 
to the court the duty of determining any question as to the validity of his 
marriage raised by a natural-born British subject; but the question at 
once arises what “marriage” in this context means. The natural assumption 
is, of course, that it refers to the monogamous type of marriage,®* which 
is sometimes treated as specifically “christian”, and thus it may be held 
that the court could not entertain such a suit. Certainly it refused to grant 
divorce of a marriage contracted under the system of the Mormon church 
in Hyde v. Hyde,** and to treat as a marriage a union deliberately formed 
by a domiciled Englishman with a Baralong woman under tribal custom.*? 
Moreover the South African case of Seedat’s Executors v. The Master, 
which is a decision perfectly in harmony with English law, is to the effect 
“1[bid., s. 614. 
“2Dicey, op. cit., at pp. 203 ff. 
Restatement, at pp. 70, 71. 

“4Dicey, op. cit., at pp. 300-6. 

“English law will recognize as monogamous marriages contracted under Russian 
law, despite the possibility of dissolution by unilateral action, without the inter- 
vention of a court (Nachimson v. Nachimson, [1930] P. 217). That is no proof that 
it will accept as valid the dissolution of an English marriage between persons 
originally of English domicil on the strength of a unilateral declaration of dissolution 
after the alleged attainment of Russian domicil by the husband. That question remains 
open to be disposed of when the case actually arises. 

*6(1866) L.R. 1 P. & D. 130. 


“7In re Bethell, (1887) 38 Ch. D. 220. 
§[1917] A.D. 302. 
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that the law of South Africa could not recognize as a surviving spouse, 
within the meaning of the legislation as to succession duty, the wife of an 
Indian who was duly married when domiciled in India under Moham- 
medan law and who had later acquired a domicil in Natal. Frankly it does 
not appear that the English courts can be used to obtain rulings on the 
marriages of peoples whose religious and legal systems permit polygamy. 
It is, of course, quite consistent with this that the courts should be pre- 
pared to admit the legitimacy for purposes of determining succession to 
property of children of such marriages where the parent dies domiciled in 
some country in which polygamous marriages are accepted. If a Moham- 
medan dies domiciled in Iraq, leaving property in England, it is plain that 
English law requires that the property should be dealt with according to 
the law of his domicil, and that the legitimacy of children must be deter- 
mined by the religious law recognized by the law of domicil as governing 
the position of the deceased.** Moreover, English law, like that of South 
Africa, may go further and accept as legitimate children of polygamous 
marriages, if legitimate by the law of the paternal domicil, for the purpose 
of succession duties. It is, however, wholly uncertain what answer English 
courts would give to the question of the succession ab intestato to a 
Mohammedan who had obtained an English domicil, and who left surviv- 
ing him several wives and children. There is slight American authority 
in favour of recognizing a sole wife of a marriage under a system permit- 
ting polygamy as entitled to be regarded as a wife for the purpose of 
receiving compensation in respect of the death of a husband under legis- 
lation as to workmen’s compensation,”® but that does not carry us very 
far. Doubtless, if only one wife and children were concerned, it would be 
simple to apply the ordinary rules of English law, ignoring the fact that 
the marriage was under a polygamous system, but competing claims 
present a problem which the courts must be left to solve when it definitely 
emerges for solution. 

A similar difficulty presents itself when a domiciled Englishman adopts 
the Mohammedan faith and contracts in England marriages under Moham- 
medan law. It is very dubious how far the courts will accept such marriages 
as of legal value. The children could hardly in any sense be deemed 
legitimate under the paternal domicil of origin, and, on intestacy, pre- 
sumably the marriages and their effects would be deemed as non-existent. 
There can certainly be no doubt that, if any woman were married by such 
a domiciled Englishman under one of the recognized forms of marriage, 


“In the Estate of Abdul Majid Belshah, cited in British Year Book of Inter- 
national Law (1928), at p. 185. 


“Royal vy. Cudahy Packing Company, (1922) 195 Towa 759 
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she alone would rank as wife and her children only as legitimate,®’ and it 
would probably not make any difference that only one wife was in fact 
married under Mohammedan law. 

American law recognizes only in a nation jurisdiction over its nationals 
though not present within the territorial limits of the nation, nor domiciled 
therein." The states of the United States, therefore, have no jurisdiction 
to impose taxation on United States citizens, though also citizens of the 
states, in respect of earnings made when domiciled in a foreign country. 
Similarly the authority of the states to exercise jurisdiction over citizens 
not present within the state is restricted to cases where domicil exists.** 
In the case of English law there are marked differences. Legislative control 
beyond territorial limits is possessed by the Dominions to which the Statute 
of Westminster, 1931, is applicable, that is at present, Canada, the Irish 
Free State, and the Union of South Africa, and by India as regards Indian 
British subjects. But English law does not concede at present the principle 
of the exercise of jurisdiction on the ground of domicil alone.** With the 
inconsistency which often marks legal systems, it asserts the right to deal 
with any case where in England relief is claimed against a person domiciled 
therein,®® but it does not recognize, as entitled to enforcement, judgments 
rendered by foreign courts when based on the domicil of the defendant. 
Nor, indeed, is it wholly clear that it accepts as entitled to enforcement 
judgments based on nationality alone ;°* the validity of such jurisdiction 
is, it is true, asserted in various judicial dicta, but there is no decisive 
instance of its adoption as the sole reason for deciding any case. The 
\merican law” allows a state to exercise jurisdiction based on the fact that 
an individual has done an act within the state, if, by the law of the state 
at the time when the act was done, a person by doing the act submitted 
himself to the jurisdiction of the state as to such cause of action. The 
operation of this rule is limited by the fact that the states of the Union 
cannot forbid the doing of certain acts within the states in view of certain 
of the provisions of the constitution, especially the fourteenth amendment 
and the clause relating to interstate commerce; but, where this limitation 


®*IRex vy. Superintendent Registrar of Marriages, Hammersmith: Ex parte Mir- 
Anwaruddin, [1917] 1 K.B. 634; Dicey, op. cit., at pp. 937-9. 
62Restatement, s. 80. Cf. Blackmer vy. United States, (1932) 284 U.S. 421. 
**Restatement, s. 79. 
64Dicey, op. cit., at p. 405. 
‘*Tbid., at pp. 246-9. 

“Tbid., at pp. 405, 406. Jurisdiction on the basis of nationality, it may be remarked, 
is as defensible as jurisdiction on the basis of domicil; neither is as satisfactory as 
jurisdiction founded on normal residence. 

‘7 Restatement, s. 84. 
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is not applicable, a state may make the doing of acts, ¢.g., driving a motor- 
car, within the state illegal unless the person doing them accepts its juris- 
diction in respect of causes of action arising thence. No such rule is 
accepted by the English courts." The principles on which English law 
recognizes judgments of foreign courts as justifying enforcement in 
England, apart from statutory extension, are in effect: (1) the presence 
of the defendant within the local area of jurisdiction of the court, and (11) 
submission ; and the latter condition has not yet been interpreted to cover 
such a case as that accepted in the American rule. An approximation, how- 
ever, to the latter doctrine may be traced in the statute of 1933,"" which 
provides, on a basis of reciprocity, for the enforcement of foreign judg- 
ments under a system of registration by the court. It is provided that 
registration may take place if the defendant had an office or place of 
business in the foreign country, and the original action was brought in 
respect of a transaction effected through or at that office or place. In the 
case of British territories it had earlier been provided by the Administra 
tion of Justice Act, 1920,*° that effect might be given to a judgment where 
jurisdiction was based on ordinary residence. It will, however, be seen 
that in neither case is there any approximation to the American rule which 
is applicable to a single transaction taking place in the state. English 
jurisprudence has definitely negatived the suggestion that jurisdiction can 
be supported on the ground of the place where the act in question took 
place. 

American law is rather more generous, it seems, in refusing to exercise 
jurisdiction in certain cases of presence in the territory than is English 
law. The rule in America is that at common law a state does not exercise, 
in civil cases, jurisdiction over a non-resident brought into the state by the 
fraud of the plaintiff or over one coming in voluntarily as a witness in, or 
a party to, a judicial proceeding, unless he remains in the state after having 
a reasonable opportunity to leave it, or unless he otherwise waives his 
privilege not to be sued.*’ The most that can be said of English law is that, 
if a defendant has been enticed within the jurisdiction, the court may set 
aside the writ; it clearly could not act thus in a case where due service 
was effected upon a person present merely as a witness or party to a suit. 
The right to sue belongs to residents in England, and to refuse to enter- 


tain suits is a power which an English court can exercise only in strictly 


®SDicey, op. cu., at pp 413 9. 2ce Jones Incorporated \ Teronto General In- 
surance Company, [1933] O.R. 428. 
*°Foreign Judgments (Reciprocal Enforcement) Act, 1933 (23 Geo. V, c. 13) 


7010 and 11 Geo. V, c. 81. 


Restatement, s. 78, Comment d. 
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limited cases, and these are not included in their number. Doubtless an 
English court in a civil case would not exercise jurisdiction where the 
presence of the defendant was due to unlawful violence. In America the 
power to exercise such jurisdiction appears to be doubtful, while in prac- 
tice it is not exercised.** In both countries, of course, the rule in criminal 
matters is different. In America, again, the courts do not in practice 
exercise jurisdiction over chattels brought into the territory by fraud or 
for use in judicial proceedings ;** no parallel to such immunity seems to 
exist in English law. 

In hardly any aspect is there greater divergence between English and 
American law than in the issue of jurisdiction in divorce. The English 
courts after some hesitation have definitely committed themselves to 
acceptance of the doctrine that jurisdiction normally and with very limited 
exceptions, must be based on domicil.** The American courts accept, of 
course, the domicil of both parties as a ground of jurisdiction, but, allow- 
ing, as they do, the existence of distinct domicils of husband and wife in 
certain cases, find it logical to permit jurisdiction where one spouse only 
is domiciled within a state, if the spouse who is not so domiciled has 
consented to the acquisition of a separate home by the other spouse, or by 
misconduct has lost the right to object to the acquisition of such a home, 
or is personally subject to the jurisdiction of the state which grants the 
divorce, or if the state is the last state in which the spouses were domiciled 
together as man and wife.’* The last of these conditions would afford 
justification for the provision which is often now made in Dominion law 
and which allows a deserted wife to divorce a husband who has left the 
territory and acquired a domicil elsewhere.”* It is perfectly clear that such 
a provision is justified on the ground of common sense and humanity; to 
leave a wife tied to a man whom she has no chance of following to his 
new country of domicil is contrary to all fairness, but it cannot be denied 
that a woman divorced under such statutory provisions is in England still 
regarded as married, and as liable to prosecution for bigamy in the event 
of remarriage, while the relationship created by such a marriage is illegiti- 
mate. Even in England it has been found necessary, in one or two cases, 
to relax the severity of the general demand for domicil. Thus, as English- 
men often stay for prolonged periods in Indian and certain oversea terri- 
tories such as Kenya and the Straits Settlements without the animus 
manendi which carries with it acquisition of domicil, it has been felt 


727 bid., s. 78, Comment e. 

73] bid., s. 102, Comment b. 

™4Dicey, op. cit., at p. 275. 

75Restatement, s. 113. 

*6Dicey, op. cit., at pp. 926, 927; Worth v. Worth, [1931] N.Z.L.R. 1109 
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essential to permit the local courts to accord divorces in respect of persons 
of English or Scottish domicil, acting as it were as delegates of the English 
high court or of the court of session.** Even, however, in these cases a 
certain rigidity is to be observed, for the local courts have to act on the 
principles of English law without regard to Scots law in the case of 
spouses of Scottish domicil, who are thus rather unwisely debarred from 
the advantage of divorce by reason of desertion. Allusion has also been 
made to another class of cases of hardship where the English court has 
granted divorce to a wife married legally in England whose marriage has 
been declared void by the court of the husband’s domicil.”* 

In suits for declaration of nullity of marriage, American law necessarily 
differs from English, in view of the fact that a deserted spouse in its view 
retains the domicil possessed before desertion. It results, therefore, that, 
if a husband deserts his wife and acquires a new domicil, the courts of 
that domicil have no power to grant a decree of nullity which will be 
entitled to respect in the country of earlier domicil.*® English law, on the 
other hand, appears definitely to be committed to the doctrine that in such 
a case the courts of the domicil acquired by the husband have an unques- 
tionable right to decree nullity of marriage.*® There are, indeed, certain 
exceptions which must be presumed to exist to the competence of the 
courts of the domicil. Thus, as suggested above, these courts can hardly 
have jurisdiction if the wife as defendant has never lived in her husband's 
country of domicil. Further, it seems clear that English courts cannot admit 
the validity of the nullification on the score of irregularity of conclusion 
of a marriage carried out under the Foreign Marriage Act, 1892,*' for that 
act would be meaningless if this interpretation were admitted. Nor surely 


can a foreign court annul, on the ground of informality of celebration, a 


77Indian and Colonial Divorce Jurisdiction Act, 1926 (16 and 17 Geo. V, c. 17); 
Dicey, op. cit., at pp. 943-7. The act has been made applicable to Kenya (S.R. & O. 
1928, no. 635); the Straits Settlements (S.R. & O. 1931, nos. 851, 1103); Hong 
Kong (S.R. & O. 1935, no. 836); and Jamaica (S.R. & O. 1932, nos. 475, 646). The 
act does not apply to the Dominions, provinces, or states 

78See n. 35, supra. 

7®Restatement, s. 115, assimilates jurisdiction in nullity of marriage to jurisdic- 
tion in divorce; and s. 113 normally refuses jurisdiction in divorce to the courts of a 
new domicil acquired by a husband who, without excuse, deserts his wife 

‘0Salvesen v. Administrator of Austrian Property, [1927] A.C. 641 

S1See Hay v. Northcote, [1900] 2 Ch. 262, where a marriage between a French 
subject and an Englishwoman, duly celebrated under the Consular Marriage Act, 
1849, which is replaced by the Foreign Marriage Act, 1892, was held to be valid in 
England, despite the fact that it had been ruled to be null by a French court on the 
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marriage which is validly celebrated according to English law.** On all 
these points, however, there is much room for doubt, and, though both 
English courts and jurists** appear to be enamoured for the time being of 
the idea that adopting domicil as the criterion of jurisdiction has some 
specific merit, it is very difficult to admit the soundness of the doctrine. 
This is especially the case when it is realized how reluctant the courts are 
to accept the proof of change of domicil of origin. Common sense certainly 
tells in favour of the view that the proper court to exercise jurisdiction in 
nullity of marriage is in the case of questions of forms the court of the 
country where marriage was performed, and that the court of matrimonial 
residence should be regarded as the natural tribunal to decree divorce, 
without strict proof of domicil. In many cases domicil is essentially an 
artificial conception which may work injustice if made a criterion of 
jurisdiction.** Much of what is said in favour of domicil as a basis ignores 
this artificiality of the English law of domicil. 

American law agrees in general with English law in defining the condi- 
tions of validity of marriage. There are, however, certain differences. Thus 
American law ascribes to the law of the state in which the marriage is 
celebrated the decision as to the capacity of the parties to enter into the 
contract of marriage, so that, if a marriage ceremony is performed in 
state X between A domiciled in state Y and B domiciled in state Z, and 
if under the law of X an infant over sixteen years of age can marry, the 
marriage will be valid in X, Y, and Z alike, though the law of Z denies 
validity to a marriage under the age of eighteen.** This is not English law, 
which requires in general that both of the parties to a marriage must have 
capacity under the law of their domicils.“° The question, however, is 
complicated by the English rule—in itself seriously open to criticism- 
which denies that parental consents affect capacity, so that marriages 

82See n. 32, supra. 

88The desire for a clear-cut basis of decision ignores the fact that social relation- 
ships are far too complex to be met in any simple manner. It is obviously absurd 
that when a domiciled Englishman has married in New Zealand, become domiciled, 
and lived there for years, he can, in the eyes of English law, deprive his wife of the 
chance of obtaining a divorce which will be valid in England by the simple act of 
leaving the Dominion with intent to resume his domicil of origin. Similarly it is 
unreasonable that an Englishman, who virtually makes his home in the Dominion but 
does not form the necessary animus to constitute domicil, should be incapable of being 
divorced by a New Zealand court in a manner valid in England. There should at 
least be comity between the Dominions and the United Kingdom 

84It is quite impossible to see what useful purpose was served by the refusal to 
exercise jurisdiction in Inverclyde v. Inverclyde, [1931] P. 29. 

S5Restatement, s. 121, Illustration 3. 

86Dicey, op. cit., at p. 732. 
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which are invalid according to the foreign law of domicil of one.of the 
parties may be valid in English law.*? Further, English law appears to 
refuse to recognize, as rendering invalid a marriage, the incapacity of one 
of the spouses which exists under foreign law but is not of a kind recog- 
nized by English law.** Thus the marriage of a first cousin of English 
domicil to a first cousin domiciled in a country which forbids such 
marriages would be legal in England. Moreover, English law regards as 
valid in England the marriage of persons forbidden to marry each other 
by the law of their domicil or of the domicil of one of them, if the 
incapacity is of a type to which English courts refuse recognition.” Thus, 
despite the fact that the law of the domicil forbids intermarriage between 
a white person and a negro, such a marriage would be absolutely valid in 
England. American law”’ for its part qualifies the governing rule of 
obedience to the requirements of law of the country of celebration by 
reservations; it is held that a marriage contrary to the law of the state 
of domicil of either party will be invalid everywhere, including the state 
of celebration, if it is polygamous, or an incestuous marriage between 
persons so closely related that their marriage is contrary to a strong public 
policy of the domicil, or a marriage between persons of different races 
where such marriages are at the domicil regarded as odious, or a marriage 
of a domiciliary which a statute at the domicil makes void even though 
celebrated in another state. English law does not wholly agree with this 
doctrine. It would, it is clear, admit that a marriage in England of two 
first cousins domiciled in Washington would be invalid, but tt would not 
regard as invalid such a marriage if only one of the spouses had a domicil 
in Washington. Nor would it pay any regard to the doctrine of any 
country, British or foreign, that intermarriage of races was odious. On 
the other hand, like American law, English law probably demands that 
the spouses shall possess capacity to marry under English law if the 
marriage is to take place in England. Even if the parties are capable of 
intermarriage by the law of their domicil, English law would refuse to 
permit the marriage of children under age 16, or of an uncle with his 
own miece.”? 

Where there is no local law of marriage as on a desert island, what law 
governs? American law appears to differ herein from English law, which, 
if the parties were of English domicil, would demand compliance, so far 

S7See thid., at pp. 736, 737. 

“Sottomayor v. De Barros, (1879) 5 P.D. 94. 

“*Dicey, op. cit., at p. 757 

“Restatement, s. 132 


"Dicey, of. cit.. at pp 749, 750 
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as circumstances permit, with English common law as indispensable,” 
and to be willing to accept, for instance, the law of the flag of the ship 
whence the parties had come to the island.” 

The rules regarding the position in England of companies, incorporated 
abroad, whose dissolution has taken place under foreign law have recently 
been clarified by several decisions,"* which accord in general with the 
American principle’ that, if a corporation is dissolved by the state of 
incorporation, another state will recognize that the association has been 
deprived of the legal attributes of incorporation. Thus, in England, a 
Russian bank which has been dissolved by Russian law, though it may 
have a branch in England which is capable of doing business, cannot be 
regarded as having any legal existence, and an action brought in its name 
must be stayed. It is, of course, possible to provide for the winding up of 
the affairs of such a bank, but that does not recreate the bank as a juristic 
person save to the very limited extent that, as part of the winding up, 
applications may be made in its name ancillary to the proceedings.** A 
further development of doctrine has recently declared that the courts will 
reconsider and vacate a judginent rendered against a foreign corporation 
if evidence is adduced to show that under foreign law the corporate body 
had never possessed de jure legal existense.”’ An interesting side issue 
under English law concerns the disposal of the effects of a corporate body, 
dissolved under Russian law, which are to be found in England. It seems 
that they can successfully be claimed by the crown as bona vacantia.”* 

lhere is naturally enough in the United States far more authority than 
in English law regarding the extent to which a state will exercise jurisdic- 
tion over internal disputes regarding the action of the governing body of 
a corporation. Normally American courts” decline to interfere in issues 
of claims by shareholders against the officers or directors to obtain restitu- 
tion for themselves or the corporation where only a question of manage- 
ment is involved. But they will do so'’® if the business of the corporation 
is carried on mainly in the state of suit, and the directors or a majority 


thereof reside there. In such a case the law of the state of incorporation 


"2Cf. ibid., at pp. 741-4. 

*’Restatement, s. 122, Illustration 1. 

"4See British Year Book of International Law (1933), at pp. 183-91; (1934), at 
p. 192; B. A. Wortley, in thid. (1933), at pp. 1-17. 

Restatement, ss. 157, 158. 

"The Russian and English Bank Ltd. vy. Baring Bros. (No. 3), [1935] Ch. 120. 

“*Burr and others vy. Anglo-French Banking Corporation, (1933) 49 T.L.R. 405. 

Cf. In re Russian Bank for Foreign Trade, [1933] Ch. 745. 

‘Restatement, s. 196. 

10Thid., s. 197. 
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will determine the propriety of the acts of management. Suit also is per- 
mitted'™ in any state against present or past officers, directors or majority 
shareholders on the ground that they have wrongfully appropriated assets 
of the corporation or have benefited improperly in transactions with it. 
These principles seem well adapted to afford guidance to English courts, 
since the tendency of modern business increases the probability of the 
operation in the United Kingdom of corporate bodies formed outside its 
limits.*°? 

In the sphere of the law of property the similarities between English 
and American law are especially striking, for both have the distinction 
between real and personal property to complicate the more simple division 
of the civil law between movables and immovables.'®* Moreover, both 
systems adopt the principle that in matters of all kinds affecting land the 
lex situs determines, overriding all considerations affecting the capacity of 
the parties by their law of domicil or the formalities usual in the place 
where acts affecting the land are carried out.’** Both again recognize that 
this rule does not apply to contracts to transfer or convey land, and that 
a contract to convey may be validly made and be enforced in a state, 
although under the Jex situs such a contract might be void either as 
informal or owing to defect of capacity on the part of the obligor or 
obligee.’°*> But American law does not appear to accept the rule, which 
rests on a single decision in England,’®* that, where there is a marriage 
settlement or contract, its provisions govern the mutual rights of husband 
and wife in respect of all English immovables within its terms, whether 
then possessed or afterwards acquired. Such a contract will normally be 
interpreted by the law of the husband’s domicil at the time of marriage. 
American law,'®? like English,'®* preserves in some cases the doctrine 
which restricts inheritance of land to children who are not merely legiti- 
mate but born in wedlock. The two laws again agree in principle in assign 
ing to the law of the testator’s domicil,'®’ at the time of making the 

101] bid., s, 199, 


1027n view of income-tax legislation it 1s sometimes 
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intervention in respect of the internal affairs of foreign companies 
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the interpretation of a will of immovables; necessarily, this rule is subject 
to restriction if the /ex situs attributes to terms a definite overriding sense, 
or provides that terms shall have a definite sense unless a contrary inten- 
tion is shown by admissible evidence. 

American law throws some light on the difficult question of transfer 
or assignment of movables. It provides that the law governing capacity to 
convey an interest in a chattel, the formal validity of the conveyance, its 
substantial validity, and the nature of the interest created by the convey- 
ance, shall be the law of the place where the chattel is at the time of the 
conveyance." This simple rule hardly accords completely with English 
law, but its good sense seems undoubted, and there is a fair amount of 
evidence that English courts are coming to accept this doctrine as in the 
main the governing principle. It does not a priori seem reasonable that a 
gift of a horse in France should be held valid or invalid if it complies or 
does not comply with the English law of domicil of the donor and donee, 
but ignores the procedure demanded by French law."*? On the other hand, 
the American law''? regarding the assignment of debts lays down that 
capacity to assign, and doubtless to take by assignment, depends on the 
law of the place of assignment, which also governs the formalities requisite 
for the making of an effective assignment of a contractual right, and 
determines the effect of the assignment. The question whether a right 
under a contract is capable of being transferred by the owner, on the other 
hand, is referred to the law of the place of contracting.''* The application 
of these principles would decide at once the invalidity of the effort made 
by a person domiciled in Guatemala to assign to another person there 
domiciled a debt due in England, by using a form sufficient by English 
law but quite inadequate by the law of the place of assignment, which 
demands that a voluntary assignment must be made in written form before 
a notary and duly stamped.''* The decision of the English court of appeal 
on this issue leaves it doubtful whether in the case of an assignment of 
this sort the lex domicilii or the lex loci actus is to be observed, but there 
are undoubted advantages in accepting the latter as operative. There is, 
however, a difficulty even in the American doctrine on this topic. It treats 
an assignment of a contractual right as essentially different from that of 
a chattel or tangible movable, and assimilates the law affecting it to the 


11°Restatement, ss. 255-8. 

111Cf#. Cochrane v. Moore, (1890) 25 Q.B.D. 57, discussed in Dicey, of. cit., at p. 
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law affecting contracting. It ignores thus the alternative view'’® that a 
debt can be assimilated to a chattel, and made subject to the same treat- 
ment, so that the law of the country where the debt is situate should 
govern all issues affecting its assignment. No doubt, against this view may 
be adduced the consideration that the situation of a debt is a somewhat 
artificial conception, and that various possibilities of deciding its location 
present themselves. The doctrine remains for definite decision by English 
law, and there is unquestionably much to be said for acceptance of the 
American doctrine as a reasonable solution. It is curious that in the English 
discussion of the question very little advantage seems to have been taken 
of the abundant material available in American case-law. 

The effect of marriage, in the absence of an ante-nuptial contract, on 
movables of the spouses is viewed to some extent differently by English 
and by American law. The latter''® assigns to the matrimonial domicil, 
i.c., the domicil of the husband at the time of marriage to the exclusion 
of any projected change of domicil, the determination of the nature of the 
interest taken by the spouses in the property of each other. Interests of 
either spouse in movables acquired by the other during the marriage are 
held to be governed by the law of the domicil of the parties when the 
movables are acquired. English law,''? however, seems to hold that the 
acquisition of a new domicil causes the rights of the spouses in property 
acquired before the change of domicil to be governed by the law of the 
new domicil. The rule of English law is defensible, but not obviously 
superior to that accepted in the United States, and it must be admitted to 
rest on very slight authority. 

The American rules''* as to the validity and etfect of a will of movables 
are simple in that they refer the issues to the law of the state in which the 
deceased was domiciled at the time of death. Thus they admit that a will 
will be judged as regards validity by the law of a new domicil, so that a 
will invalid by the law of domicil of the testator at the time when it was 
made may be valid under the law of an acquired domicil. This doctrine 
has authority also in English law.''* But a difficult question arises in respect 
of the effect of marriage on a will. The English law'*’ on this subject is 
peculiar, and treats the matter as depending on the domicil of the testator 
at the time of marriage. If it is English, the will, unless expressed to be 


5Cf, Dicey, op. cit., at pp. 620 ff., and 999-1003 


1'6Restatement, ss. 289, 290. 

'TLashley v. Hog, (1804) 4 Patcn 581, discussed by Dicey, of. cit., at pp. 766-8 
‘Restatement, s. 306 

*Dicey, op. cit., at pp. 822-4. 

“°lbid., at pp. 824-6; In re Martin, [1900] P. 211, especially at p. 240. 
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made in contemplation of marriage, is revoked by marriage. But a will 
made by a domiciled Scotsman, who married while still domiciled in Scot- 
land, would not be revoked because he subsequently acquired an English 
domicil and died there domiciled. On the other hand, American law'*' is 
stated to leave the issue to be determined by the law of the last domicil. 
If therefore A, domiciled in state X, makes a will and marries, leaving the 
will still valid under the law of X, but later acquires domicil and dies in 
state Y under whose law marriage invalidates a will, he will be deemed 
to die intestate. In this case the English rule seems clearly superior. The 
treatment of the issue as part of matrimonial not testamentary law 1s 
reasonable ; it is based on the sensible doctrine that a will made before so 
decisive an act as marriage ought to be revised thereafter unless the will 
was deliberately made in contemplation of marriage. But it declines to run 
the risk of the serious hardship which may be involved if a will perfectly 
valid in the country of domicil of its maker is held to be revoked by his 
mere acquisition of domicil in England. 

In the field of contract, American law'** makes the law of the place of 
contracting govern capacity to contract, the form if any required, the 
mutual assent or consideration requisite, any other requirements for 
making a promise binding, fraud, illegality or other circumstance which 
may make a promise void or voidable, the time when and the place where 
the promise is by its terms to be performed, the absolute or conditional 
character of the promise, and, with certain exceptions, the nature and 
extent of the duty for the performance of which a party becomes bound. 
But, in general, matters regarding the performance of a contract are regu- 
lated by the law of the due place of performance.'** It is recognized that 
difficulty must arise in deciding whether a question in dispute concerning 
a contract is one involving the creation of an obligation or its performance. 
The point at which initiation ceases and performance begins is not a point 
which can be fixed by any rule of law of universal application to all cases. 
This view of contracts in practice, of course, works out very much as 
does the English doctrine of the subjection of any contract to its “proper 
law”, that is, the law or laws by which the parties to a contract intended, 
or may fairly be presumed to have intended, the contract to be governed.'** 
In some measure a similar idea seems to be recognized in the dictum of the 
Restatement that “all questions which may arise in the interpretation or 
performance of a contract are logically implicit in the will of the parties 


121Restatement, s. 307, Illustration 2. 


s. 


“Dicey, op. cit., at p. 628. 
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as expressed in their contract’. But the two theories are not precisely 
identical in effect. The American doctrine has the advantage of wider 
application, for the English doctrine cannot be applied to capacity and form 
without artificiality, and in fact is applicable essentially to material validity, 
interpretation, and effect. English authority’*® requires us to admit that in 
contracts generally, with the very vital exception of ordinary mercantile 
contracts, which the law of the place of contracting governs, the law of 
the domicil of the contractors is applicable to determine capacity, and this 
rule may on occasion, though rarely, work out differently from the 
American doctrine. It is also admitted in English law'*® that a contract 
regarding a movable situated in a place other than that of contracting may 
be formally invalid if it does not comply with the requirements of the law 
of the place where the movable is. Further, the local form may probably 
be ignored if the contract is intended to operate wholly in, and be subject 
to, the law of another country.’** As regards material validity, it is clear 
under English law that a contract, which would be perfectly valid under 
the law which the parties intended to govern it, will nevertheless be void 
if the making of the contract is illegal by the law of the place of making.’** 
Thus, if a contract is made in the United States affecting shipment of 
goods to England, it will not be enforced if its terms violate positive 
requirements of the foreign law ;'** and an agreement in England to pro- 
mote a lottery in the Irish ree State would be void, however legal the 
contract might be according to the law of the state by which the parties 
intended it to be governed. A further derogation from the doctrine of the 
proper law is necessary, when performance of obligations under a contract 
legal in the eyes of the proper law is illegal in the place of performance, 
or the contract forms part of a transaction which is unlawful by the law 
of the country where the transaction is to take place.’*’ But, complex as is 
the view of English law, like difficulties arise in applying the American 
theory with its necessity of varying the emphasis now on the law of the 
place of contracting, now on that of the place of performance. Both laws 
arrive at much the same results, for both are clearly dominated by the 
desire to give as wide a range as possible to the principle that the maximum 
possible effect consistent with public interest should be allowed to the 
expression of the deliberate intentions of contracting parties. 

*5Jbid., at p. 634. 

126] bid., at p. 644. 

27] bid., at p. 645 

*8/bid., at p. 655. 

2°Cf. In re Missourt Steamship Company, (1889) 42 Ch. D. 321; Jones 
Steam Navigation Company, [1924] 2 K.B. 730; The Torni, [1932] P. 78 

Dicey, op. cit., at p. 657. 
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In the field of torts the close similarity in results which is obvious in 
that of contract disappears, for American law has developed in this regard 
on lines very different from the law of England. That law is, it must be 
confessed, curiously artificial. It insists that its courts will not give 
redress for any act done out of England unless the act is one which, done 
in England, would be a tort in English law.'*' But it does not insist that 
the act shall also be treated as a tort in the foreign law; it suffices that the 
act shall be wrongful, that is, not justifiable under the foreign law. More- 
over, it attaches a very artificial sense to the terms “wrongful” and “‘justifi- 
able’; thus it has been held'** that an action to recover damages for 
injuries received in Ontario will not lie in Saskatchewan, for Ontario 
merely gives compensation for accident, not damages for a tort, in such 
cases. On the other hand, it has been ruled'** that an action will lie for a 
libel in Brazi!, though under the local law no action for damages lies, but 
only a criminal prosecution may be brought. Further, this point of view 
results in the assessment ef damages according to the principles of English 
law rather than those of the foreign law concerned, though common sense 
suggests that the quality of an act done in a foreign country and the 
measure of damages for it should be determined by the principles of the 
foreign law.'** If two Englishmen proceed to a foreign country where no 
damages are allowed for an ordinary assault, though a penalty may be 
inflicted, it seems unsound that the injured person should be at liberty to 
claim damages from an English court.’ 

In the case of collisions in territorial waters American law'*® definitely 
adopts the rule that liability is determined by the law of the state con- 
cerned ; collisions on the high seas'*’ are to be governed by the law of the 
flags if these laws agree, failing that by the law of the forum, which in 
effect gives a like result to the doctrine of the English courts, which applies 
the maritime law which is part of the common law of England. The issue 
in most cases is now decided by the fact that most countries have adopted 
the same code of international rules. Both English and American law'*® 

‘Tbid., at p. 770. 

2McMillan vy. Canadian Northern Railway Company, [1923] A.C. 120. Cf. Wal- 
pole vy. Canadian Northern Railway Company, [1923] A.C. 113. 

Machado vy. Fontes, [1897] 2 Q.B. 231. 

134See the doctrine set out in Slater v. Mexican National Railway Company, (1904) 
194 U.S. 120. 

*Cf. Machado vy. Fontes (supra) and Scott v. Seymour, (1862) 1 H. & C. 219 
The English rule is acted on in Story v. Stratford Mill Building Company, (1913) 
30 O.L.R. 271. 

®Restatement, s. 409. 

137] bid., s. 410. 


'$Dicey, op. cit., at pp. 779 ff.; Restatement, s. 411. 
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agree in assigning to the law of the forum the question of limitation of 
liability, irrespective of the law which created the cause of action. The 
rule is by no means logical, but it is largely statutory or at least based on 
the interpretation of statute by the courts. 

On the question of the administration of assets English and American 
law rest on the same fundamental principles, and the differences of 
American practice are clearly due in large measure to considerations of 
practical convenience which arise inevitably in a country with so many 
jurisdictions in which a decedent may own property. Hence American 
law'** is more generous than English law in permitting the administrator 
appointed in one state to receive, without taking out authority to administer 
in another state, payment of debts due to the decedent, and in recognizing 
as valid such payments made by persons indebted. The rules on this head 
seem eminently practical ; the rigidity of English procedure even as regards 
Scottish assets adds needlessly to the expense of realizing assets. A 
further merit of the American system lies in its rules for the disposal 
of the balance to the credit of an ancillary administration. It recognizes, 
with English law, the discretion of the court which controls the adminis- 
tration to order the transmission of the balance locally to the court of 
administration at the domicil of the deceased, or to authorize distribution 
to the persons entitled, or to sanction a combination of these courses.’*° 
Sut it will not order distribution of the balance of an estate which it is 
administering, if it is shown that there are unpaid claims, allowances, or 
expenses against the estate in other states in excess of the funds in those 
states available for payment, unless provision is made for meeting such 
claims. The rule is clearly desirable, and must be contrasted favourably 
with the decision of the court of appeal in England in /n re Lorillard,’"' 
when it ordered the distribution to English beneficiaries of the balance of 
assets in England, though the decedent was domiciled in New York where 


the assets available were insufficient to meet debts there valid, but time- 


*Jbid., ss. 480-2. For the English rules, see Dicey, of. cit., at pp. 518 ff. 
“Restatement, ss. 522, 523 
4111922] 2 Ch. 638, discussed in Dicey, of. cit., at pp. 984-7. The remarkable 


action of the English court seems to be regarded as commendable by English legal 
opinion, but it is difficult to see how the court could be justified in holding that 
beneficiaries in England had better claims to a realized surplus than creditors in 
the domicil. English law normally recognizes that a debt time-barred remains at 
least a moral obligation, and these debts in the domicil were admittedly not out of 
date. Courts unhappily in all countries are apt to exaggerate the importance of the 
independent exercise of their own jurisdiction. The attitude of the court is explicable, 


but not convincing; fortunately it leaves full discretion to the court in any future 
case. Cf. In re Achillopoulos, [1928] Ch. 433 
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barred in English law. It is, of course, unquestionable that the court of 
appeal acted on a discretion recognized by English law; but, in the absence 
of any indication in the reports of adequate reasons for the order made, 
it would seem contrary to all sound principle to deprive debtors of the 
decedent's domicil of their just claims in order to give English beneficiaries 
the advantage of a technical rule of English law. 

These instances must suffice to indicate the importance to those outside 
the United States of the wealth of information contained in the Restate- 
ment. Within the United States it must tend powerfully to secure a 
measure of uniformity in the working of the conflict of laws. As an 
essential accompaniment of the Restatement, the bar associations in the 
several states have undertaken the preparation of annotations showing 
how far the law in each state accords with, or diverges from, the results 
given in the Restatement. When completed, the whole will form a most 
remarkable contribution to the subject, and the heartiest thanks of all are 
due to those who planned the enterprise and those who have laboured to 
bring it to a successful outcome. 

A. BERRIEDALE KEITH 
University of Edinburgh. 








JUDICIAL INTERPRETATION OF THE CANADIAN 
CONSTITUTION 


I. INTRODUCTION 
N January, 1935, the house of commons concurred in a resolution for 


the appointment of a special committee to report ‘‘on the best method 
by which the British North America Act may be amended so that, while 


safeguarding ... legitimate provincial claims to autonomy, the Do- 
minion Government may be given adequate power to deal effectively with 
urgent economic problems which are essentially national in scope’’.' In 


the debate upon this resolution, and elsewhere, various political leaders 
have recently expressed their belief in the necessity of amending the 
British North America Act and, as a step thereto, the necessity of secur- 
ing power to amend the act by a convenient method of amendment.* 

The foregoing merely marks a stage in the growing recognition of the 
fact that the act is not aptly framed to enable Canadian governments 
properly to grapple with current problems at all or in the way which a 
changed political philosophy requires. 

The starting point of this study is that the Canadian constitution is 
not to be found in the terms of the British North America Act, but in the 
terms of that act as interpreted by the courts in some hundreds of cases. 
Therefore, any attempt to revise our constitution is an attempt to change 
the act, as judicially construed to date; and no such revision can be made 
intelligently without having regard to the meaning which the act has in 
the eyes of the courts. Again, while the text of a statute may change, it 
must always be interpreted; and so a study of the judicial interpretation 
of the act in the past is essential even to the reform of the act. And in 
the case of the British North America Act such a study is important 
because it will reveal, first, the meaning which the act has in the eyes of 
the courts to-day and, secondly, the doctrines and processes whereby 

The house of commons in 1924, 1925, 1927, and 1931 had rejected resolutions 
directed to the same object. 

See B. Claxton, ‘Social Reform and the Constitution”’ in Canadian Journal of 
Economics and Political Science (1935), vol. 1, p. 431, for references to the views of 
public men; see infra as to the report of this committee. It is interesting to note that 
as recently as 1927 a Dominion-provincial conference had ‘“‘divided sharply”’ on a pro 
posal made by the Hon. E. Lapointe as to the necessity for amending, and procedure 
to secure power to amend, the constitution. (See Precis of Discussions of Dominion 
Provinctal Conference, Ottawa, 1927.) This article assumes the necessity of securing an 


amending procedure and, thereafter, of amending the act in various respects. 
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that meaning has been ascertained. Regard must be had also to another 
constant factor, namely, the fact that it is the judicial committee of the 
privy council which has been, and is, the final expositor of the meaning 
of the constitution. Accordingly, facts which relate to the history, per- 
sonnel, and mental attitudes of that body up to now are extremely rele- 
vant to questions as to how we got the constitution which we have to-day, 
and how any amended constitution will be treated in the future. 

Regarded thus as a study in the judicial process of constitutional 
interpretation, it is hoped that the mere fact that this study refers to 
many matters which are familiar to students of constitutional law will not 
completely destroy its utility; while the fact that it is a study of methods 
chiefly, will explain the omission of detailed reference to results in various 
matters of jurisdiction. In short, its purpose is to reveal the nature of 
the constitution which we intended to get, the nature of the constitution 
which the parliament of the United Kingdom intended to give us, the 
nature of the constitution which we have to-day, and the processes of 
interpretation and the trends of decision which have given us the latter.* 

(1) The Constitution Intended. A few quotations will suffice to indi- 
cate the intention which animated the colonial statesmen, who conceived 
the idea of a confederation of the British North American provinces, and 
the parliament of the United Kingdom, which translated that idea into 
the British North America Act of 1867 which (with amendments not here 
material) is the constitution of Canada. The intention of the former is 
to be found in the seventy-two resolutions agreed upon at the Quebec 
conference, 1864, in the speeches made by the ‘‘fathers of confederation”’ 
in their battle for acceptance thereof by the several legislatures, and in 
the resolutions of the London conference, 1866 (based upon the Quebec 
resolutions) which formed the basis of the bill which, introduced into the 
house of lords by Lord Carnarvon, came into effect as the British North 
America Act, 1867. 

In the debate in the parliament of Canada, in 1865, upon the accept- 
ance of the Quebec resolutions, John A. Macdonald said: 


In the proposed Constitution all matters of general interest are to be dealt with 
by the General Legislature; while the local legislatures will deal with matters 
of local interest, which do not affect the Confederation as a whole. ... We have 
strengthened the general government. We have given the general Legislature 
all the great subjects of Legislation. We have conferred on them, not only speci- 
fically and in detail, all the powers which are incident to sovereignty, but we 


‘No attempt is made to give a résumé of the decisions upon the several heads of 
jurisdiction, or to evaluate the merit of the constitution as an apt instrument of govern- 
ment to-day, or to discuss in detail the interesting questions as to how far recent at- 
tempts to grapple with social and economic problems are constitutional. 
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have expressly declared that all subjects of general interest not distinctly and 
exclusively conferred upon the local governments and local legislatures, shall 
be conferred upon the General Government and Legislature. We have thus 
avoided that great source of weakness which has been the cause of the disruption 
of the United States. We have avoided all conflict of jurisdiction and auth- 
ority ... all the great questions which affect the general interests of the Confederacy 
as a whole, are confided to the Federal Parliament, while the local interests and local 
laws of each section are preserved intact, and entrusted to the care of the local 
bodies. . . . Besides all the powers that are specifically given, the 37th provision, 
the last item of this portion of the constitution, confers on the general legislature 
the general mass of sovereign legislation, the power to legislate on ‘‘all matters 
of a general character, not specially and exclusively reserved for the local govern- 
ments and legislatures’. This is precisely the provision which is wanting in 
the Constitution of the United States, ... It is in itself a wise and necessary 


provision. We thereby strengthen the Central Parliament.‘ 


Among the Quebec resolutions’ were the following: 


2. In the federation of the British North American Provinces the system of 


Government best adapted under existing circumstances to protect the diversified 
interests of the several Provinces and secure efficiency, harmony and perman- 
ency in the working of the Union—would be a general Government charged with 
matters of common interest to the whole Country, and Local Governments for each 
of the Canadas and for the Provinces of Nova Scotia, New Brunswick and Prince 
Edward Island, charged with the control of local matters in their respective section 

Provision being made for the admission into the Union on equitable terms of 
Newfoundland, the North-West Territory, British Columbia and Vancouver. 


29. The General Parliament shall have power to make Laws for the peace, 

welfare and good Government of the Federated Provinces (saving the Sover 

eignty of England), and especially Laws respecting the following subjects. 

Herein follows an enumeration of specific subjects, concluding with a residuary 
clause | 

29. (37). And Generally respecting all matters of a general character, 

not specially and exclusively reserved for the Local Governments and 


Leyislatures. 


43. The Local Legislatures shall have power to make laws respecting tl 


ne 

following subjects. |Herein follows a similar enumeration concluding also with 
a residuary clause:] 

13. (18). And generally all matters of a private or local nature, not assign 


ed to the General Parliament.' 


“Confederation Debates in Parliament of Canada, 1865" reprinted in W. P. M 
Kennedy, Statutes, Treaties and Documents of the Canadian Constitution, 1713-1929 
Oxford, 1930), at pp. 555, 558-9, 565, 566. Throughout this article, where italics are 
used in quotations, they are not in the sources, unless specifically indicated. 

J. Pope, Confederation, Being a Series of Hitherto Unpublished Documents bearing on 
the British North America Act (Toronto, 1895), pp. 39, 43, 45-7. 

*In the third draft of the bill by the London conference, ss. 52 and 66, distributing 


legislative power between the Dominion and the provinces respectively, contain enum 


erations of specific classes, but, though they contain no provincial residuary clause, 
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Lord Carnarvon, secretary of state for the colonies, explained the 
purpose of the bill on its second reading in the house of lords in these 
terms: 


The real object which we have in view is to give to the central government 
those high functions and almost sovereign powers by which general principles 
and uniformity of legislation may be secured in those questions that are of common 
import to all the Provinces; and, at the same time, to retain for each Province so 
ample a measure of municipal liberty and self-government as will allow and 
indeed compel them to exercise those local powers which they can exercise with 
great advantage to the community. ... Just as the authority of the central 
Parliament will prevail whenever it may come into conflict with the local legis- 
latures, so the residue of legislation, 1f any, unprovided for in the specific legislation 

. will belong to the central body.’ 


In brief, the intention of the framers of the act was to allocate to the 
Dominion parliament all matters of national importance and to the prov- 
inces all matters of merely local importance. The opposition in the 
debates in the Canadian parliament, in the Quebec and London reso- 
lutions, is between ‘‘general’’ and “‘local’’ legislatures; between a ‘‘gen- 
eral government charged with matters of common interest to the whole 
country” and ‘‘local governments charged with the control of local 
matters’; between ‘‘matters of a general character’’ and ‘‘matters of a 
private or local nature’. The conceived necessity was that of creating 
a strong central government which (in the words of Macdonald) should 
have ‘‘all the great subjects of legislation’’, and (in the words of Car- 
narvon) ‘‘those high functions and almost sovereign powers by which 
general principles and uniformity of legislation may be secured in those 
questions that are of common import to all the Provinces’; and again (in 
the words of Macdonald) to confer on ‘‘the general legislature the general 
mass of sovereign legislation’”’ and ‘‘all subjects of general interest not 
distinctly and exclusively conferred on the local legislatures’’; with the 
contemplated result (in the words of Carnarvon) that ‘‘just as the au- 
thority of the central parliament will prevail whenever it may come into 
conflict with the local legislatures, so the residue of legislation, if any, 
unprovided for in the specific legislation will belong to the central body’’.* 


there is a Dominion residuary clause in s. 52 in these terms: ‘37. And also for the 
peace, welfare, and good government of the Union respecting all matters of a general 
character, not specially and exclusively herein reserved for the Legislatures ..."’. (See 
Pope, op. cit., pp. 167-8. 

‘Hansard, vol. 185, cols. 563, 566. For further quotations from the ‘‘fathers of 
confederation” and for an analysis of the Quebec and London resolutions, see F. R. 
Scott, ‘The Development of Canadian Federalism” in Proceedings of the Canadian 
Political Science Association (1931), vol. III, pp. 231 ff.). 

“To the eye of the historian the broad principle of Canadian Confederation is 
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(2) The British North America Act in Terms. The general set-up of 
ss. 91 and 92 of the act shows an obvious intent to reproduce the basic 
distinctions embraced in the quotations set out above. Indeed, as a 
matter of language, those sections effectively manifest the two-fold object 
of allotting all matters of general interest to the Dominion and all matters 
of merely /ocal interest to the provinces on the one hand, and of securing 
Dominion paramountcy in case of conflict of powers on the other. In 
outline these vital sections are as follows: 


91. It shall be lawful for the Queen, by and with the Advice and Consent of 
the Senate and House of Commons, to make Laws for the Peace, Order, and 
sood Government of Canada, in relation to all Matters not coming within the 
Classes of Subjects by this Act assigned exclusively to the Legislatures of the 
Provinces; and for greater Certainty, but not so as to restrict the Generality of 
the foregoing Terms of this Section, it is hereby declared that (notwithstanding 
anything in thts Act) the exclusive Legislative Authority of the Parliament of 
Canada extends to all Matters coming within the Classes of Subjects next here 
in-after enumerated; that is to say, {Here follows an enumeration of twentvy- 
nine classes of subjects concluding with this unnumbered paragraph:] 

And any Matter coming within any of the Classes of Subjects enumerated 
n this Section shall not be deemed to come within the Class of Matters of a 
ocal or private Nature comprised in the Enumeration of the Classes of Subjects 
by this Act assigned exclusively to the Legislatures of the Provinces 

92. In each Province the Legislature may exclusively make Laws in relation 
to Matters coming within the Classes of Subjects next herein-after enumerated; 
that is to say, {Here follows an enumeration of sixteen classes of subjects 
of which the last is the following :} 

16. Generally all Matters of a merely local or private Nature in the Province. 


Che ex facie situation is that the two sections ‘appear to mean that 
the provinces possess certain defined, enumerated, and exclusive powers, 
which include {s. 92, no. 16] a general residuary power over all matters, 
not specifically set out, ‘of a merely local or private nature in the prov- 
ince’; and that the general residuum belongs to the Dominion”’.’ It 
will be noted that in both the concluding paragraph of s. 91 and in the 
provincial residuary clause—s. 92, no. 16—the subject-matter of pro- 
abundantly clear Whatever was of common interest to Canada was to be within the 
competence of the Dominion Parliament, while the provinces were to concern themselves 
with such matters as were of purely local importance” (H. A. Smith, ‘Interpretation in 
English and Continental Law” in 9 Journal of Comparative Legislation and International 
Law (ser. 3, 1927), at p. 162). ‘‘Words could scarcely be plainer: affairs common to 
all the provinces, and affairs whatever their locus, if of national importance, were to lie 
with the legislative authority of the national parliament, while all matters of a nature 
purely local were to belong to the provinces’”’ (W. P. M. Kennedy, Aspects of Consts- 
tuttonal Law (New York, 1932), at p. 85). 

‘Kennedy, op. cit., at pp. 82-3 
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vincial jurisdiction is characterized as ‘‘matters of a local or private 
nature” and ‘‘matters of a merely local or private nature’. The same 
idea appears in s. 92, no. 10, which, in co-operation with s. 91, no. 29, 
gives to the provinces jurisdiction over ‘‘works and undertakings’’ other 
than those of three specified classes which are non-local, extra-provincial, 
or national in their nature, so that the jurisdiction remaining to the pro- 
vinces is properly classed, in the introductory clause of s. 92, no. 10, as 
‘local works and undertakings’. It is significant also that the extra- 
ordinary power, given to the Dominion by s. 92, no. 10 (c), to assume 
jurisdiction over ‘‘works wholly situate within [a] Province”’ is to be exer- 
cised by a declaration by parliament that the local works in question are 
‘for the general advantage of Canada or for the advantage of two or more 
of the Provinces’’. That is, “‘local’’ works or works ‘‘wholly situate 
within a Province’ are put under provincial jurisdiction; but works 
which possess non-local features, or interprovincial or national impor- 
tance, fall to the Dominion either by initial grant, or by exercise of a 
declaratory power.'® 

Ss. 91 and 92 show clearly that the utmost limit—the whole area—of 
provincial jurisdiction is that contained in the sixteen enumerated heads 
of s. 92, which are correctly described generically as ‘‘matters of a local 
or private nature’’."" All other matters, then, must belong to the Do- 
minion under its general power ‘‘to make laws for the Peace, Order and 
good Government of Canada in relation to all matters not coming within 
the classes of subjects by this Act assigned exclusively to the Legislatures 
of the Provinces’’. Had s. 91 stopped there, the problem would have 
been the simple one of construing the sixteen enumerated heads of pro- 
vincial jurisdiction, everything not found to be contained therein being 
held to fall, perforce, within Dominion jurisdiction.’? However, it was 
thought advisable to make a comparable enumeration of twenty-nine 
specific heads of Dominion jurisdiction, which Macdonald thought justi- 


“As to this declaratory power, see V. C. MacDonald, ‘‘Parliamentary Jurisdiction 
by Declaration” in [1934] 1 D.L.R. 1. Reference may also be made to s. 132 of the 
B.N.A. Act which provides: ‘‘The Parliament and Government of Canada shall have 
all Powers necessary or proper for performing the Obligations of Canada or of any 
Province thereof, as Part of the British Empire, towards Foreign Countries arising under 
Treaties between the Empire and such Foreign Countries."" That is to say, power to 
legislate as to obligations imposed on Canada or a province by treaty is vested in 
parliament, one underlying assumption being that matters of sufficient importance to 
have become matters of treaty engagement cannot be deemed to be of merely local 
importance. 

‘Attorney-General for Ontario v. Attorney-General for the Dominion, |1896| A.C. 348, 
at p. 359; 65 L.J.P.C. 26. 

‘2Citizens Insurance Company v. Parsons, (1881) 7 App. Cas. 96, at p. 107; 51 


L.J.P.C. 11, 
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fied him in saying that the “‘fathers’’ had given to the Dominion “‘all the 
great subjects of legislation’’"—a hope which the privy council was to 
disappoint. 

The two sets of heads of jurisdiction so enumerated were mutually 
exclusive as to power and yet they overlapped as to subject-matter!’ and 
obviously required judicial construction to determine the exact range 
and content of each. This apparent conflict, the framers of the act 
sought to resolve in favour of the Dominion. Thus, the enumeration of 
Dominion powers in s. 91 is stated, by the introductory paragraph, not to 
be in restriction of the general residuary power initially vested in the 
Dominion and it is further declared that the Dominion shall have juris- 
diction over the enumerated subjects ‘‘notwithstanding anything in this 
Act’. Further, the concluding clause of s. 91 declares that any matter 
coming within any of those twenty-nine classes ‘‘shall not be deemed to 
come within the Class of Matters of a local or private Nature’’, comprised 
in the enumeration of the classes of provincial matters. It was thus 
made clear that the enumeration in s. 91 is not an exhaustive catalogue 
of powers, as is that in s. 92, but merely particular illustrations of the 
general power of the Dominion to legislate in relation to all matters not 
included in s. 92. In short, the provinces are confined to legislation in 
regard to the sixteen classes of matters of a private and local nature set 
out in s. 92; and, in the event of a given matter not coming within one 
of the sixteen classes, it must belong to the Dominion under an enumer- 
ated power or under its residuary power. 

This examination of the text of the sections would seem to make it 
clear: first, that they embody the distinction between matters of general 
and matters of merely local concern; secondly, that the sections abun- 
dantly provide, as matter of language, for the vital principle of Dominion 
paramountcy, for not only are the provincial powers subject to restriction 
in favour of enumerated Dominion powers but the ultimate residue is 
vested in the Dominion. 

This is not to say that the sections, ex facie, present no problems of 
interpretation; for they obviously do require interpretation of the con- 
tent of the words assigning specific powers to the Dominion and the prov- 
inces and in certain cases the mutual modification of one of the former 


Thid., at p. 108. 
‘It is this which W. H. P. Clement (The Law of the Canadian Constitution, 3rd ed., 
London, 1916) calls “the cardinal principle of allotment’’, and to which H. A. Smith 
Che Residue of Power in Canada” in 4 Canadian Bar Review (1926), at p. 438) refers 
when he says that ‘‘the true balance of the constitution is to be found in the opposition 
between the words ‘laws for the peace, order, and good government of Canada’ in 


section 91, and the concluding words of section 92—‘Generally, all matters of a merely 


local or private nature in the Province’ ”’ 








sane 
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in the light of one of the latter or vice versa, and the restriction of phrases 
in s. 91 or s. 92 by other phrases in s. 91 or s. 92 respectively. Accord- 
ingly the golden rule of mutual modification was laid down in 1881: ‘‘the 
two sections must be read together, and the language of one interpreted, 
and, where necessary, modified by that of the other... to arrive at a 
reasonable and practical construction of the language of the sections, so 
as to reconcile the respective powers they contain, and give effect to all 
of them’. In addition, there was latent in the sections, as in all statu- 
tory provisions, the problem of extending the connotation of words and 
phrases to make them comprehend new matters not affirmatively present 
to the minds of their framers, e.g., radio, aircraft, and new economic and 
social developments. But these constructional problems do not alter 
in any way the cardinal distinctions just discussed. Having considered 
the intent of the framers of the act and seen how closely the language of 
the act reproduces that intent, it is meet to seek to discover how the act 
has fared in the hands of its judicial interpreters. 


Il. JupiciAL INTERPRETATION OF THE ACT 


To deal adequately with this subject would require the writing of a 
commentary on all the decisions. What, however, is here sought is to 
discover those lines of approach and those canons of construction and 
those decisions which have produced the constitution as we know it 
to-day. A subsequent section will discuss the tendencies which they 
reveal and which will dictate the evolution of the constitution of to- 
morrow."® 

(1) Approach as to Ordinary Statute. Until quite recently the basic 
rule applied by the privy council in construing the British North America 
Act was that stated in Bank of Toronto v. Lambe'’ when, after referring 
to ‘the many difficult questions which have come up for judicial decision 
under those provisions of the British North America Act, 1867, which 
apportion legislative powers between the parliament of the Dominion 
and the legislatures of the provinces’’, Lord Hobhouse said: ‘‘but ques- 
tions of this class have been left for the decision of the ordinary Courts of 
law, which must treat the provisions of the Actin question by the same methods 
of construction and exposition which they apply to other statutes.’’'® 

Citizens Insurance Company v. Parsons (supra), per Sir M. Smith, at p. 109. 

*As to the function and limitations of custom, judicial interpretation, and legis- 
lative amendment, as agencies of constitutional change, see Professor Rogers and Dr. 
QO. D. Skelton, notes 87-9, infra. 

(1887) 12 App. Cas. 575, at p. 579; 56 L.J.P.C. 87. 

‘Indeed, it was not until 1930 that the privy council revealed any tendency to 
regard the act in any other way. See n. 72, tnfra. 
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(2) Extrinsic Aids. A consequence of this inveterate attitude was 
the application of various canons of statutory construction, particularly 
that which excludes consideration of extraneous matters. Professor 
H. A. Smith has pointed out the weakness of the judicial doctrine by 
which the courts have cut themselves off from various auxiliary aids in 
determining the meaning of statutes by rigid adherence to the view that 
that meaning (with few exceptions) is to be found in the words and con- 
text of the statute itself.'® 

As the writer has ventured to say elsewhere: ‘‘this approach, . . . is 
peculiarly inappropriate to an enactment which though a statute is more 
than that, being a great constitutional charter, and particularly to one 
whose source is known to have been a certain formal set of Resolutions 
framed by Canadians and the intent of which is clear from the record of 
the Parliamentary Debates at which they were approved"’; and, further, 
that ‘‘reference might also be had to those Debates and particularly to 
the Resolutions to ascertain the intention of any given provision in the 
B.N.A. Act which is not clear but obscure or ambiguous’’.*” A fortiori 
such reference if permitted, even to the extent of ascertaining the general 
intent of the framers of the act, would have been a valuable corrective to 
the errors implicit in the interpretation of a text by reference only to 
its particular words and the scheme revealed by them as a whole. Be 
that as it may, the privy council has excluded reference to the Quebec or 
London resolutions or parliamentary debates except for occasional furtive 
and apologetic peeps which it has taken at them as ‘‘a matter of historical 
curiosity’’;! though it has acknowledged the fact that the resolutions 
were the source of the act.” 


‘See H. A. Smith in 9 Journal of Comparative Legislation, at pp. 159, 160; S. L. 
Phipson, Law of Evidence (6th ed.), at p. 609. See also D. J. L. Davies, “The 
Interpretation of Statutes in the Light of their Policy by the English Courts” in 35 
Columbia Law Review (1935), at pp. 519 ff. 

*V. C. MacDonald, ‘Parliamentary Jurisdiction by Declaration” in [1934] 1 D.L.R 
1, at pp. 3-4. 

*'\Great West Saddlery Company v. The King, |1921| 2 A.C. 91, at p. 116; 90 L.J.P.C. 
102. Cf. Edwards etal v. Attorney-General for Canada, \1930| A.C. 124, at p. 136; 99 
L.J.P.C. 27: ‘‘The Quebec Resolutions . . . even if their Lordships are entitled to look 
at them, do not shed any light on the subject under discussion.” 

2 John Deere Plow Company v. Wharton, {1915) A.C. 330, at p. 338; 84 L.J.P.C. 64; 
Edwards vy. Attorney-General for Canada (supra), at p. 136. It may be remarked also 
that to the extent that the privy council is prepared to regard the B.N.A. Act as a 
statutory reproduction of the terms of a political agreement so as in effect to constitute 
a ‘“‘contract’’ (In re Regulation and Control of Aeronautics in Canada, |1932] A.C. 54, 
at p. 70; 101 L.J.P.C. 1), reference to the resolutions to resolve ambiguities or to ascer- 
tain general purposes would seem competent. The writer does not contend for direct 
initial reference to the resolutions or debates; he merely suggests that on occasion 
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Some glimmering of the use of proceedings leading to the act as 
illuminating its general purposes, at least, was present to the minds of 
the privy council when, in 1932, Lord Sankey L.C. included in the judg- 
ment in the Aeronautics Case a passage, the almost literal correspondence 
of which with a statement by Lord Carnarvon™ in his speech on the 
second reading of the British North America Act in 1867 revealed that 
their lordships had in that case, at least, sought some extraneous aid. 

In some respects extrinsic evidence is admissible in aid of interpre- 
tation. Thus in the Edwards Case,*‘ the privy council held it permissible 
to consider “‘the external evidence derived from extraneous circumstances, 
such as previous legislation and decided cases’’, but agreed with the 
statement that ‘‘although it may, perhaps, be legitimate to call history 
in aid to show what facts existed to bring about a statute, the inferences 
to be drawn therefrom are extremely slight’’.°° Again, in Croft v. 
Dunphy," in which the question was the competency of the Dominion to 
include in customs legislation anti-smuggling provisions operating beyond 
territorial limits, great weight was attached to the practice of the parlia- 
ment of the United Kingdom in including such provisions in its own 
customs legislation as indicating that in conferring upon the Dominion 
power to legislate as to customs it had not withheld power to enact such 
“hovering”’ provisions. 

A somewhat similar instance by which terms in the act are construed 
in the light of extrinsic facts is that presented by the decisions on the 
taxing clauses of ss. 91 and 92. The privy council has held consistently 
that the words “‘direct taxation’’ and “indirect taxation”’ respectively, 
are to be construed in the light of the distinctions current among econo- 
mists in 1867, and has adopted in particular those formulated by John 


they constitute evidence of the ‘‘surrounding circumstances” to which the tribunal of 
interpretation should not remain wilfully blind merely in order to preserve the con- 
sistency of an exclusionary rule more appropriate to ordinary statutes. (Cf. A. H. F. 
Lefroy, Canada's Federal System (Toronto, 1913), at pp. 14-9; Clement, op. cit., at pp. 
367-9.) Indeed, he would agree that in specific cases they might be unreliable guides 
in view of certain particulars in which the terms of the resolutions were not reproduced 
with fidelity in the act. (Cf. J. S. Ewart, ‘Some Further Comments on Dominion- 
Provincial Relations” in Proceedings of the Canadian Political Science Association (1931), 
vol. III, p. 248.) 

*§See n. 7, supra; W. P. M. Kennedy, Essays in Constitutional Law (Oxford, 1934), 
at p. 167. 

*4(1930) A.C. 124, wherein the question was as to the meaning of the phrase ‘‘quali- 
fied person” in s. 24 of the B.N.A. Act dealing with the summoning of persons to the 
senate. 

*Tbid., at p. 127. 

*JTbid., at p. 134. 

27(1933] A.C. 156. 
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Stuart Mill and, in effect, written them into the act.*> The basis of all of 
this is the assumption that the framers of the act were acquainted with 
the then current distinctions under which certain taxes were universally 
recognized as falling into one or the other category. On the other hand, 
the phrase ‘Criminal Law” in s. 91 cannot be “‘confined to what was 
criminal by the Law of England or of any Province in 1867"', nor to ‘‘a 
category of acts which by their very nature belong to the domain of 
‘criminal jurisprudence’ "’; for the words have a generic meaning, con- 
noting “only the quality of such acts or omissions as are prohibited under 
appropriate penal provisions by authority of the State’’.*’ Finally, the 
interpretation of s. 132 was controlled by reference to the situation exist- 
ing in 1867 as to the class of treaty engagement which would bind Canada, 
namely, treaties made by Great Britain.*° 

From the foregoing it seems impossible to extract any clear rule as 
to the circumstances when, the extent to which, or the principle upon 
which, matters outside the act may be imported into a consideration of 
the meaning of the act. But as is to be expected from a method which 
clung fast to the basic conception that the act was merely a statute to be 
expounded from its text, such reference to extraneous matters has been 
exceptional. 

(3) Leading Canons of Interpretation. It is proposed now briefly to 
state some of the more important principles and doctrines applied by 


*8Cf. City of Halifax v. Fairbanks’ Estate, (1928) A.C. 117, at p. 125; 97 L.J.P.C. 11. 

“°Proprietary Articles Trade Association v. Attorney-General for Canada, {1931} A.C. 
310, at p. 324; 100 L.J.P.C. 84. 

In re Regulation and Control of Radio Communication in Canada, |1932] A.C. 304; 
101 L,J.P.C. 94. As the writer has pointed out elsewhere (‘‘Canada’s Power to Per- 
form Treaty Obligations” in 11 Canadian Bar Review (1933), at pp. 667 ff.), this refer- 
ence to an external situation was only partial, in that it left out the cardinal fact that, 
though there was only one type of treaty in 1867, yet its binding character was due to 
the legal fact that it was made by his Britannic majesty, a circumstance which still 
controls all treaties however negotiated. 

‘'How far such reference would or should be extended when, as recently, the act 
is approached as a constitutional charter is another question. The Statute of West- 
minster, 1931 (22 Geo. V, c. 4) constitutes an important fact extraneous to the B.N.A. 
Act, which, while it cannot alter the distribution of legislative powers between the 
Dominion and the provinces, may enlarge the area of the legislative capacity of the 
country as a whole; for example, its abolition of the doctrine of repugnancy and its 
declaration of extra-territorial capacity have already been held to operate to enable 
parliament to cut off appeals to the privy council in criminal cases (British Coal Cor- 
poration v. The King, |1935] A.C. 500; 104 L.J.P.C. 58). In reference to that statute, 
a similar problem has been posed by Dr. Kennedy as to the extent to which the 
preambles thereto and the resolutions of the imperial conferences referred to therein 
may be referred to in the interpretation thereof (W. P. M. Kennedy, Essays in Con- 
stituttonal Law (London, 1934), at pp. 159 ff.). 
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the privy council during the sixty-eight years of its service as the fina | 
interpreter of the Canadian constitution. The attempt is to state some 
of the principles and doctrines which reveal the method and technique by 
which the meaning of various provisions of the act has been, and is to be, 
ascertained, rather than to discuss the meaning of those provisions as 
such. It is, however, material to remark that, in every case in which 
interpretation is called for, a two-fold problem is presented: (i) that of 
interpreting the relevant provisions of the British North America Act; 
and (ii) that of interpreting the enactment whose validity is in question. 

A. The distribution of powers as between the Dominion and the 
provinces exhausts the whole range of self-government, and whatever is 
not given to the provincial legislatures belongs to the federal parlia- 
ment.” 

B. The act confers on parliament and on the provincial legislatures 
within their respective legislative spheres, powers as plenary and ample 
as those possessed by the parliament of the United Kingdom.” 

C. “The language of [ss. 91 and 92] and of the various heads which 
they contain obviously cannot be construed as having been intended to 
embody the exact disjunctions of a perfect logical scheme.’’™* 

D. “The two sections [ss. 91 and 92] must be read together, and the 
language of one interpreted, and, where necessary, modified by that of 
the other... to arrive at a reasonable and practical construction.”™™ 

A particular illustration of this important rule of mutual modification 
is the rule as to the exception of particular classes from more general 
classes so as to prevent the latter from absorbing and overriding the 
former. As Clement* puts it, “from any large general class in either 
section must be excepted any particular class in the other which forms a 
branch or sub-division of the larger general class’. These principles of 
mutual modification and exception of the particular from the general 


apply also to the enumerations within ss. 91 and 92 respectively.” 


Bank of Toronto v. Lambe, (1887) 12 App. Cas. 575, at p. 587; 56 L.J.P.C. 87; 
Attorney-General for Ontario v. Altorney-General for Canada, |1912) A.C. 575, at pp. 581, 
584; 81 L.J.P.C. 210. 

'§ Hodge v. The Queen, (1883) 9 App. Cas. 117, at p. 182; 53 L.J.P.C. 1; Luscar Col- 
liertes Limited v. McDonald, {1925] S.C.R. 460, at p. 487; In re the Initiative and Refer 
endum Act, [1919] A. C. 935, at p. 942; 88 L.J.P.C. 143. 

‘4John Deere Plow Company v. Wharton, {1915] A.C. 330, at p. 338; 84 L.J.P.C. 64. 

Citizens Insurance Company of Canada v. Parsons, (1881) 7 App. Cas. 96, at p. 109. 

‘Clement, op. ctt., at pp. 480-1. 

‘Citizens Insurance Company v. Parsons (supra), at p. 112; John Deere Plow Co. v. 
Wharton (supra), at pp. 339-40. 
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E. No section in the act can be viewed in an “‘isolated or disjunctive 
way’, and so ss. 91 and 92 qualify and are qualified by other sections.** 

F. The existence of jurisdiction is not to be tested or denied by the 
possibility that it may be abused; the courts are not concerned with the 
wisdom or policy of competently enacted legislation.*® 

G. The ambit of the legislative competency of the provinces is an 
objective matter turning upon the interpreted scope of the sixteen heads 
in s. 92; accordingly, the mere ‘‘abstinence of the Dominion Parliament 
from legislating to the full limit of its powers’’ cannot operate to enlarge 
provincial capacity or to enable a province to enact legislation not within 
those sixteen heads.*® 

H. The general method of inquiry to be pursued in determining 
whether a given enactment is intra vires, is to begin with s. 92 and to find 
out, first, whether the matter dealt with comes at all within that section. 
If it does not, the matter belongs to the Dominion. But even though 
the matter appears, prima facie, to come within s. 92, one has to look at 
the enumerated classes in s. 91 to see if the matter after all comes within 
one of those classes. It is only when the matter comes within s. 92 and 
does not come within one of the enumerated classes in s. 91, that the 
provinces can legislate in relation to it." 

I. If a matter is found to come within one of the enumerated classes 
of s. 91, power to legislate in relation to it belongs exclusively to the 
Dominion.* 

J. The ultimate residue of legislative power belongs to the Dominion; 
for, if a given matter does not come within any one of the classes of sub- 
jects enumerated in s. 92, it must belong to the Dominion either under 
the introductory clause of s. 91 or one of the enumerated classes of s. 91.*° 


**Attorney-General of British Columlia v. Attorney-General of Canada, |1924| A.C 
222; Radio Case (supra). 

‘* Attorney-General for Ontario v. Attorney-General for Canada, |1912] A.C. 571, at 
p. 583; 81 L.J.P.C. 210; Attorney-General for the Dominion v. Attorney-General for the 
Provinces, |1898] A.C. 700, at p. 713; 67 L.J.P.C. 90; Unton Colliery Company v. Bryden, 
{1899] A.C. 580, at pp. 584-5; Bank of Toronto v. Lambe (supra), at p. 587. 

“Union Colliery Company v. Bryden (supra), at p. 588; Attorney-General for the 
Dominion v. Attorney-General for the Provinces (supra), at p. 715. 

‘\Citizens Insurance Company of Canada vy. Parsons (supra), at p. 109; Russell v. The 
Queen, (1882) 7 App. Cas. 829, at p. 836, 51 L.J.P.C. 77; John Deere Plow Company v. 
Wharton (supra), at p. 337. See for further illustrations Toronto Electric Commissioners 
v. Snider, |1925] A.C. 396, at p. 406; 94 L.J.P.C. 116; and, generally, Clement, op. cit., 
at p 482. 


“Attorney-General for the Dominion v. Attorney-General for the Provinces (supra), 
at p. 715. 


*’Bank of Toronto v. Lambe (supra), at p. 588; In re the Initiative and Referendum 
Act (supra), at pp. 942-3. 
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K. ‘‘The legislation of the Parliament of the Dominion, so long as it 
strictly relates to subjects of legislation expressly enumerated in Section 
91, is of paramount authority, even though it trenches upon matters 
assigned to the Provincial legislatures by Section 92.’’** 

L. Legislation which is truly ‘‘in relation to’’ a Dominion or provincial 
‘matter’ respectively is not rendered ultra vires by the circumstance that 
it incidentally or consequentially affects or interferes with a ‘‘matter’’ 
allotted to the other.® 

M. Since the validity of any Dominion or provincial statute turns 
upon whether it is legislation ‘‘in relation to matters’’ coming within the 
“classes of subjects’’ enumerated in ss. 91 or 92 respectively (except 
legislation falling under the general residuary clause), and since a given 
matter may in one “‘aspect or purpose”’ fall within a class in s. 91 and in 
another fall within a class in s. 92,“ the statute in question always ‘‘must 
be scrutinized in its entirety in order to determine its true character’’.“ 

This is not a problem of determining the subject-matter of the statute 
in the ordinary sense, but rather its object or purpose.** It follows from 
this ‘‘aspect’’ doctrine that it is possible to have both a Dominion and a 
provincial act dealing with the same subject-matter, e.g., traffic in liquor, 
each being good because enacted in an aspect or for a purpose bringing 
it within a Dominion or a provincial class of subject respectively. 

N. “It is within the competence of the Dominion Parliament to pro- 
vide for matters which, though otherwise within the legislative com- 
petence of the provincial legislature, are necessarily incidental to effective 
legislation by the Parliament of the Dominion upon a subject of legis- 
lation expressly enumerated in Section 91.'"** 

This is known as the “ancillary doctrine’ and means that provisions 
in a Dominion statute which directly intrude upon provincial classes of 
jurisdiction and which, standing alone, would be incompetent to the 


‘Attorney-General for Canada v. Attorney-General for British Columbia, {1930} A.C. 
111, at p. 118; 99 L.J.P.C. 20; Aeronautics Case (supra). 

‘Gold Seal Limited v. Attorney-General for Alberta, (1921) 62 S.C.R. 424, at p. 460; 
and cf. Rex v. Arcadia Coal Company, |1932] 2 D.L.R. 475. 

“Hodge v. The Queen (supra), at p. 130. 

“Great West Saddlery Company v. The King (supra), at p. 117. 

‘SThus, combining various descriptive phrases used by the privy council, Clement 
(op. cit., at p. 485) states that ‘“‘in order to ascertain the class to which a particular 
enactment really belongs, the primary matter dealt with by it, its subject -matter and 
legislative character, the true nature and character of the legislation, its leading feature, 
its pith and substance, must be determined’’. See also A. H. F. Lefroy, A Short 
Treatise on Constitutional Law of Canada (Toronto, 1918), at p. 98. 

*° Attorney-General for Canada v. Attorney-General for British Columbia, |1930| A.C. 
111, at p. 118; 99 L.J.P.C. 20; repeated in the Aeronautics Case (supra). 
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Dominion, may nevertheless be valid as being necessarily incidental to 
full-rounded legislation upon a Dominion subject-matter, or to the effec- 
tive exercise of an enumerated Dominion power, or to prevent the scheme 
of an otherwise valid act from being defeated.*° Such provisions gain 
validity from their environment and come within the rule of plenary 
power, but they must be anchored to provisions which are undoubtedly 
within Dominion competency under an enumerated head;*' and the 
extent to which such ancillary provisions may intrude upon provincial 
jurisdiction depends largely upon the main purpose of the act to which 
they are ancillary.” 

QO. ‘‘There can be a domain in which provincial and Dominion legis- 
lation may overlap, in which case neither legislation will be ultra vires if 
the field is clear, but if the field is not clear and the two legislations meet 
the Dominion legislation must prevail.’’** 

This rule involves two distinct doctrines—that of ‘‘Dominion para- 
mountcy” and that of ‘the unoccupied field’’. 

(a) “Dominion Paramountcy”’’. Though the scheme of ss. 91 and 92 
is (apart from the Dominion’s residuary power) one of mutually ex- 
clusive enumerated powers, and though the clauses setting forth such 
powers are to be read together and mutually modified, the fact still re- 
mains that there are domains in which intra vires Dominion legislation 
may meet intra vires provincial legislation. Such a situation is often 
produced by the application of the ‘‘aspect’’ and ‘‘ancillary’’ doctrines. 
Thus, for example, under the former, Dominion legislation prohibiting 
certain conduct from the point of view of the public morality may be 
intra vires under the criminal law power, and similar legislation by a 
province may be good as merely attaching a penalty for breach of a pro- 
vincial act relating to “‘property and civil rights’. Similarly, a valid 


See Clement, op. cit., at pp. 497 ff. 

‘Cf. Attorney-General for Ontario v. Attorney-General for Canada, [1896] A.C. 348; 
G6 LJ.P26. 

For examples of ancillary legislation, see Attorney-General of Ontario v. Altorney- 
General for the Dominion, |1894) A.C. 189, at p. 200; 63 L.J.P.C. 59; Attorney-General 
for Quebec v. Nipissing Central Railway Company, {1926] A.C. 715; 95 L.J.P.C. 221. 
Che distinction between the “‘aspect”’ and “‘ancillary’’ doctrines is that under the former 
the provision in question is validly within the scope of an enumerated Dominion power, 
the only peculiarity being that, from some other aspect or for some other purpose, 
similar legislation might also be enacted by a province; while, under the latter doctrine, 
the provision in question is invalid per se as being legislation within an exclusive pro 
vincial head but in its particular context it derives validity because of its necessity to 
effective legislation under an admitted Dominion head. 

Attorney-General for Canada v. Attorney-General for British Columbia (supra), at 
p. LIS; repeated in the Aeronautics Case (supra). 
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exercise of a provincial power may come into conflict with provisions 
ancillary to the exercise of a Dominion power. 

To the extent that there is a conflict or repugnancy between valid 
Dominion and valid provincial legislation the latter is overborne or over- 
ridden under the doctrine of ‘Dominion paramountcy”’; but it is impor- 
tant to notice: (i) that no such situation can occur unless the provincial 
legislation is itself imtra vires, and (ii) that, being intra vires, it is not 
repealed by conflicting Dominion legislation, but is eclipsed and suspended 
in its operation so long as the Dominion act holds the field, but revives 
and becomes operative again if the latter is repealed.6* There must be 
a real conflict between the two acts, that is, the two enactments ‘‘must 
come into collision’ or come “‘into conflict ... over a field of jurisdic- 
tion common to both’’,®* so that while dealing with similar transactions 
or subject-matters, they yield a different result.°’ The doctrine of Do- 
minion ‘‘paramountcy” does not operate merely because the Dominion 
has legislated on the same subject-matter.®* 

(b) ‘*‘Unoccupied Field’”’. Obviously there can be no ‘‘conflict’’ until 
there is both Dominion and provincial legislation on the subject-matter; 
and while it is true that the mere “‘abstinence’”’ of the Dominion from 
legislating cannot enlarge provincial jurisdiction, yet it is equally true 
that intra vires provincial legislation cannot be overriden by non-existent 
Dominion legislation. Accordingly, provincial legislation which is intra 
vires under the ‘“‘aspect doctrine’’, though liable to be overborne by con- 
flicting Dominion legislation, remains valid in the absence of such 
Dominion legislation. 

P. In discharging their duty to discover the true aspect and purpose 
of Dominion legislation, the courts will be astute to prevent any usur- 
pation of jurisdiction by any “‘window-dressing”’ or device, for “it may be 
necessary to examine with some strictness the substance of the legislation 
for the purpose of determining what it is that the Legislature is really 
doing’.®® It is the pith and substance, not the form alone, which will 
determine within which category the legislation falls.*° 

4Cf. Clement, op. cit., at pp. 194-5,435. 


A tlorney-General for Ontario v. Attorney-General for Canada, |1896) A.C. 348 (per 
Lord Watson). 

“City of Montreal v. Montreal Street Railway, {1912} A.C. 333 (per Lord Atkinson), 
at p. 343; 81 L.J.P.C. 145. 

5?Royal Bank of Canada v. Larue, {1928} A.C. 187; 97 L.J.P.C. 49. 

‘’Thus it is quite wrong to hold, as was held in Jn re Trenwith, (1934) 15 C.B.R. 372, 
that s. 64 of the Bankruptcy Act excludes the validity of a provincial act merely be- 
cause they both relate to the same subject-matter, ¢.e., preferential transactions. 

5°Attorney-General for Ontario v. Reciprocal Insurers, |1924| A.C. 328, at p. 337; 97 
Lt AC. BBs. 

‘Thid., at p. 342. 
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III. TRENDS AND ATTITUDES IN INTERPRETATION 


We shall now turn to examine the course of decision of the privy 
council upon the subject of the distribution of legislative powers, and, 
as such decisions were largely conditioned by the attitude of the privy 
council to the act, to examine the spirit in which the task of interpreting 
it was approached from time to time. 

(1) The Trend of Decision. This can be put in a sentence. Up to 
the year 1925 the course of decision was marked by a definite increase 
of provincial jurisdiction, with a corresponding curtailment of Dominion 
jurisdiction; subsequent to that date the trend has been in the direction 
of expanding the jurisdiction of the Dominion with a corresponding con- 
traction of provincial jurisdiction.*"" The trend to 1925 was marked by 
three main processes: (a) the declension of the general residuary power 
of the Dominion to the status of a reserve power to be used only in case 
of war, famine, pestilence, or other national emergency; (6) the devitali- 
zation of the ‘trade and commerce”’ power to a point where its exercise 
was confined to supplementing Dominion powers elsewhere conferred; 
(c) the enlargement of the provincial power over “‘property and civil 
rights’’ to the extent that “the real residuary power of legislation in 
normal times was held to be contained in the words ‘property and civil 
rights’. It is unnecessary to discuss the validity of the above gener- 
alization which is so generally recognized as to be trite.®* 

The ebb-tide of Dominion power having reached its lowest mark with 
the Snider Case in 1925, that power has been borne along on a flowing 
tide of returning vitality which, if sustained, may yet give Canada the 
constitution which it was intended to have. This turn of the tide—or, 
to use a more current metaphor, this change in ‘‘the swing of the judicial 
pendulum’’—-is of particular significance in the solution of the problems 
of to-day." It is, therefore, signally important to notice that this pro- 


‘'The year 1925 is taken, because it marked the end of the first trend; the second 
trend did not appear until 1930. 

®H. A. Smith, ““The Residue of Power in Canada” in 4 Canadian Bar Review, (1926), 
at pp. 432 ff.; W. P. M. Kennedy, Essays in Constitutional Law (Oxford, 1934), at p. 92. 

*3As indicative of the reality of the trénd depicted, see Jn re Board of Commerce Act, 
{1922} 1 A.C. 191; 91 L.J.P.C. 40; Toronto Electric Commissioners v. Snider, {1925} 
A.C. 396. See also Smith, op. ctt.; F. R. Scott, ‘The Development of Canadian Feder- 
alism"’ in Proceedings of the Canadian Political Science Association (1931), vol. III, 
p. 231; H. C. Goldenberg, ‘‘Social and Economic Problems in Canadian Federalism" 
in 12 Canadian Bar Review (1934), at pp. 422 ff. 

**Indeed, the extent to which this tide will flow, or the pendulum swing, in favour 
of the Dominion has become a matter of political creed and, as will be indicated later, 
an optimistic view of its extent has been the basis upon which much important Do- 
minion legislation has been predicated. 
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Dominion trend has manifested itself in judgments of the privy council 
which: (a) enlarge the scope of the Dominion’s residuary power, (0) 
aftirm the Dominion’s capacity to implement international engagements, 
(c) give great sweep to its ‘‘criminal law’ power, and (d) per dicta, indi- 
cate (though without defining) that the ‘‘trade and commerce” power is 
not merely auxiliary but substantive. It is of equal importance to note 
that this trend has as yet expressed itself only in four judgments.” It 
is necessary, further, to realize that these judgments, apart from the 
specific points in which by decision or dictum they enlarged Dominion 
jurisdiction, and one other judgment, not otherwise relevant," also 
indicate a marked change in the general spirit of approach to the act, 
which may be more pregnant with Dominion power than the specific 
points of decision or dictum contained therein.” 

(2) Approach to Act. Up until ten years ago the privy council ap- 
proached the act as a statute to be treated “by the same methods of con- 
struction and exposition which they [courts of law] apply to other sta- 
tutes’."> Excluding extraneous evidence as to its purposes and meaning 
they were compelled to seek for them in the text alone, aided only by the 
flickering illumination afforded by rules of textual construction evolved 
with respect to ordinary statutes. This literalistic approach held sway 
for over tifty years. Combined with this technical approach, was the 
instinct to protect provincial jurisdiction lest the pro-Dominion bias 
which underlay the distribution of jurisdiction should ‘‘absorb’’®? or 


In re Regulation and Control of Aeronautics in Canada, |1932| A.C. 54; 101 L.J.P.C. 
1; In re Regulation and Control of Radio Communication in Canada, |1932] A.C. 304; 
101 L.J.P.C. 94; British Coal Corporation v. The King, \1935] A.C. 500; 104 L.J.P.C. 58; 
Proprietary Articles Trade Association v. Attorney-General for Canada, {1931} A.C. 310; 
100 L..4.P.C. S4. 

Edwards v. Attorney-General for Canada, {1930] A.C. 124; 99 L.J.P.C. 27. 

Generally, as to these trends, see Smith, op. cit.; Goldenberg, op. cit.; Scott, op. 
cit.; W. P. M. Kennedy, Some Aspects of Constitutional Law (New York, 1932), at pp. 
85 f.; W. P. M. Kennedy, ‘Crisis in the Canadian Constitution” in Round Table (1934), 
p. 803; Rt. Hon. R. B. Bennett in House of Commons Debates (Canada), Jan. 29, 1935 
unrevised), at p. 307, and Feb. 8, 1935, at pp. 696 ff.; Hon. C. H. Cahan in thid., March 
15, 1935, at pp. 1889 ff.; Hon. E. Lapointe in tbid., Feb. 8, 1935, at p. 707; Hon. H. 
Guthrie in zbid., Feb. 8, 1935, at pp. 710 ff.; V. C. MacDonald, ‘‘Canada’s Power to 
Perform Treaty Obligations” in 11 Canadian Bar Review (1931), at pp. 581 ff., 664 ff; 
In re Legislative Jurisdiction over Hours of Labour, (1925) S.C.R. 505; C. W. Jenks, ‘‘The 
Constitutional Capacity of Canada to give Effect to International Labour Conven- 
tions” in 16 Journal of Comparative Legislation and International Law (ser. 3, 1934), at 
pp. 201 ff., and 17 abid. (ser. 3, 1935), at pp. 12 ff.; The King v. Eastern Terminal Elevator 
Company, [1925] S.C.R. 434, at p. 487; C. W. Jenks, ‘““The Dominion Jurisdiction in 
Criminal Law” in 13 Canadian Bar Review (1935), at p. 279. 

°>Bank of Toronto v. Lambe (supra), at p. 579. 
"Citizens Insurance Company v. Parsons (supra), at p. 108. 
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“subordinate’’”® the powers assigned to the provinces. This narrow 
legalism and judicial fear together produced a judicial gloss on the act 
which, however satisfactory in logic, not only nullified the intent of the 
act but re-allotted legislative powers in a manner and to an extent such as 
(a) to sterilize Dominion power to cope with some matters essentially 
Dominion in their nature, and, (b) in some cases to put other matters 
beyond effective control by either Dominion or provinces.”! 

In 1930 the privy council” broke away from its traditional approach 
and, mirabile dictu, promulgated the doctrine that the act is a constitution 
as well as a statute. ‘“‘The British North America Act’, said Lord 
Sankey L.C., ‘planted in Canada a living tree capable of growth and 
expansion within its natural limits. The object of the Act was to grant 
a Constitution to Canada. ... Their Lordships do not conceive it to be 
the duty of this Board—it is certainly not their desire—to cut down the 
provisions of the Act by a narrow and technical construction, but rather 
to give it a large and liberal interpretation’’. Their lordships expressed 
agreement with the statement that ‘that Act should be on all occasions 
interpreted in a large, liberal, and comprehensive spirit, considering the 
magnitude of the subjects with which it purports to deal in very few 
words’, but added that “the question is not what may be supposed to 
have been intended, but what has been said’. And then with a return 
of caution, Lord Sankey pointed out that the judicial committee was not 
considering, in the case in hand, the question of the legislative compe- 
tence either of the Dominion or its provinces arising under ss. 91 and 92.7 

In the Aeronautics Case the privy council, in 1932, held that the whole 

“Liquidators of Maritime Bank v. Receiver-General of New Brunswick, |1892], A.C 
437, at p. 441; 61 L.J.P.C. 75. 

Thus, e.g., the Dominion has met with repeated defeats in efforts to regulate the 
business of insurance (see, e.g., A. C. Heighington, ‘‘Constitutional Aspect of Insurance 
Legislation” in 11 Canadian Bar Review (1933), at pp. 458 ff.); while the proper and 
effective control of companies and the sale of shares therein (see Rex v. Arcadia Coal 
Company, \1932] 2 D.L.R. 475; Attorney-General for Manitoba v. Attorney-General for 
Canada, |1929| A.C. 260) would appear to be beyond the competency of either; and, 
as to other matters, jurisdiction is so divided that resort must be had to the inexpedient 
process of concurrent provincial and Dominion enactments——a matter impossible with 
out consent, and inefficient at the best. (See Claxton, op. cit.; The King v. The Eastern 
Terminal Elevator Company, {1925| S.C.R. 434 (per Duff J.); Lawson v. Interior Tree, 
Fruit and Vegetable Committee, [1931] 2 D.L.R. 193, (per Duff J.), at p. 205; Rex v. Zas 
lavsky, (1935) 2 W.W.R. 34; 3 D.L.R. 788; Scott, op. cit.). 

Edwards Case (supra), at pp. 136, 137. 

‘The statements quoted are, as Kennedy says, ‘‘excellent doctrine, completely 
different from that enunciated by the Privy Council for generations in interpreting the 
B.N.A. Act’’ but unfortunately it was ‘‘robbed of any healing virtues" by the added 


statement that the doctrine was not being extended to the distribution of legislative 
powers (‘Crisis in the Canadian Constitution” in Round Table (1934), pp. 803 ff 








CANADIAN CONSTITUTION: JUDICIAL INTERPRETATION 279 


field of aerial navigation fell within Dominion jurisdiction and that s. 132 
applied to enable the Dominion to legislate in aid of a convention made 
by the ‘British Empire’. In the same year in the Radio Case, being 
confronted with a similar convention to which Canada was a signatory, 
it held that s. 132 could not apply to it; for, the “idea of Canada as a 
Dominion being bound by a Convention .. . was quite unthought of in 
1867. ... The only class of treaty which would bind Canada was thought 
of as a treaty by Great Britain, and that was provided for by s. 132. 
Being, therefore, not mentioned explicitly in either s. 91 or s. 92, such 
legislation falls within the general words at the opening of s. 91".74 In 
the result, the Radio Case assigned to the Dominion capacity to imple- 
ment treaties under its residuary power, thereby giving to that power 
an enormously increased range and content, and supplying further evi- 
dence that the march of events was forcing upon the privy council the 
necessity of a wider view of its expository function. The significant 
thing is that it was willing to make the act somehow fit—as a constitution 
always must—developments unforeseen by its draftsmen, and, in order 
to do so, to depart radically from the traditional method of interpre- 
tation. It was inevitable that this reversal of policy involved the sowing 
of seeds of error which bid fair to change the whole scheme of the Cana- 
dian federation. For, the decision has given plausibility (and, perhaps, 
validity) to the contention that, by the making of any treaty whereby 
obligations to enact implementing legislation are incurred, the Dominion, 
ipso facto, derives authority to transcend the boundaries of its jurisdiction 
and to legislate in relation to any subject committed to the provinces by 
s. 92, and by such means, in effect, to amend the act.” 

The judgment in the Radio Case in truth, was one of expediency 
merely, and it was soon followed by another. The Statute of West- 
minster, 1931, had translated into legal fact some of the developing 
usages expressed in the political language of the imperial conferences of 
1926 and 1930. It had removed from Canada the fetters upon the range 
of its power existing in the form of the doctrine of territorial limitation 
and the doctrine of repugnancy stated in the Colonial Laws Validity Act, 
1865, but purported expressly to confer no power to alter the division of 
legislative jurisdiction under the British North America Act. In British 
Coal Corporation v. The King, the privy council (asked to determine 
whether an amendment to the Criminal Code abolishing the right of 


‘Supra, at p. 312. 

It is no wonder that the prime minister in introducing the first of the measures 
to implement labour conventions spoke (House of Commons Debates (Canada), Jan. 29, 
1935 (unrevised), at p. 307) of these two judgments as containing ‘‘a widening conception 
of the power of the federal authority with respect to many matters’’. 
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appeal to the privy council in criminal cases was valid) expressed the 
spirit of its approach to the British North America Act as follows: 


What is the extent of the legislative competence in the relevant regard con 
ferred on the Canadian Parliament . . . must be ascertained from the words of 
the Constituent Act. In construing the words of that Act, it must be remembered 
what the nature and scope of the Act are. . ; Indeed, in interpreting a con 
stituent or organic statute such as the Act, that construction most beneficial to 


the widest possible amplitude of its powers must be adopted 


» 


3) Interpretation by Intention or Meaning. One matter upon which 
consistency might well have been expected is the date as of which the 
terms of the act are to be construed. Another way of putting this is to 
say that the act is to be construed in the light of the intention of its 
framers or in the light of the meaning which their words may have from 
time to time. To say, as was said in the Edwards Case, that the issue 


“is not what may be supposed to have been intended, but what has been 


said’’ begs the question; for intention is to be gathered from the framers’ 
words (excluding extrinsic evidence), meaning, of course, the words as 
they understood them. To seek the intention from the words, or 
72 1 ] . 7"? ] ly - ‘* } ao . : + + , 

what has been said’’ merely, must result in attributing an inte nas 


wide and as varying as the words themselves, which obviously change 
their connotation with time. Construction by intention limits the words 


to their accepted meaning in 1867 and allows the horizon of that year to 


restrict the measures of the future. On the other hand, to ascertain the 
meaning from the words gives flexibility and power of adaptation to the 
act, though involving an imputation of unintended meanings and pos- 
sible frustration of those intended. Either method is fraught with error. 


Hi wever, the point is that the choice is between construction of terms 
as of 1867 or as of the current date. The privy council, however, has 
shown vacillation and partiality in the matter, having regard, at one 


time and with reference to some subjects, to meanings and conditions 


Supra, |1935) A.C. 500, at pp. 517-8: 104 L.J.P.C. 58, at pp 65-6. I pon this 


basis it proceeded to hold that, though the power to abolish such appeals had always 


resided in the words “‘peace, order and good government"’, it had been incapable of 
exercise until, by the Statute of Westminster the external restrictions upon that 


} 


capacity being removed, it had become capable of exercise and had been exercised 


etlectively Again a judgment of expediency which rests upon reasoning as fallacious 


is its conclusion may be wise lor comments on this decision, see 13 Canadian Bar 
Review (1935), at pp. 615-34 
As Holmes pointed out, ‘‘a word is not a crystal, transparent and unchangeable, 


s the skin of a living thought and may vary greatly in colour and content according 


to the circumstances and the time in which it is used Towne v. Eisner, (1918) 245 


U.S., at p. 42° 








CANADIAN CONSTITUTION: JUDICIAL INTERPRETATION 281 


existing in 1867, and at other times and with reference to other subjects, 
to meanings and conditions as of the date of decision.’® 

Uncertainty and inconsistency in such matters which lie at the very 
threshold of the problem of interpretation have played a large part in 
making the ascertainment of the meaning of the Canadian constitution 
the precarious task that it is to-day; for the chief element of predicta- 
bility of legal decision inheres in a known and uniform technique. It is 
a prime criticism of the privy council that it has had no uniform technique 
of approach to the act; for it has sought now the intention of the framers 
of the act, now the meaning of its terms; sometimes excluding, sometimes 
being influenced by, extraneous matters, and sometimes interpreting the 
terms of the act as speaking eternally in the tongue of 1867, and some- 
times in the language of contemporary thought and need. 

(4) Conclusion. In sum it may be said that the infirmities of the 
literalistic approach which dominated the interpretative process to 1925 
produced a constitution which (@) was in notable respects not that 
intended;*? and (6) that the newer and more liberal approach, while 
indicating a swing back to the original intention and a tendency to re- 
habilitate the power of the central government, is thus far only partial 
in its application. In its new-found determination to make the consti- 
tution fit contemporary needs, the interpretative process is handicapped 
by its past, so that its present reversal of trend (proper in itself) adds its 
quota to the general uncertainty of legislative jurisdictions and renders 
prediction of application almost impossible. When to these factors is 
added the fact that the privy council has taken advantage of its immunity 
from the doctrine of stare decisis to reverse its decisions and dicta at 
various times, and the fact that the shifting nature of its personnel itself 
is productive of fluctuation in opinion, it will be realized with what little 
aid the Canadian legislator is facing the problems emerging from a 
changing world.*° 


'SThus, as previously indicated, the meaning of the terms ‘direct’ and ‘“‘indirect 
taxation”, current in 1867, still governs; but ‘‘criminal law’’ has a generic meaning. 
Again the Radio Case (supra), while reading ‘‘telegraphs’’ as embracing radio com- 
munication, obviously unthought of in 1867, curtailed the scope of s. 132 as applying 
only to treaties, which, in point of form, negotiation, and signature, were of the type 
current in 1867. Further, in 1935, the judicial committee read ‘‘peace, order and good 
government’’ as embracing the power to abolish the prerogative right of appeal to the 
privy council, a meaning which could not have been intended or held in 1867 to be so 
embraced, in the light of the then existing limitations upon colonial legislative power. 

‘Cf. Smith, op. cit., n. 8; Scott, op. cit., n. 63; Kennedy, op. cit., n. 62. 

*Note, e.g., its shifts as to the content of the criminal law power: S. E. S{mith] in 10 
Canadian Bar Review (1932), at pp. 57 ff., its about-face in respect of the content of the 
residuary power accomplished in part by repudiation, in Toronto Electric Commissioners 
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IV. PRESENT CONSTITUTION 


The constitution of to-day, as it exists in enactment and construction, 
it is generally agreed, is ill-adapted in many important respects to our 
new status within the empire, to our present social and economic organi- 
zation and needs, and to prevailing political theories which indicate the 
propriety or necessity of a greater degree of national control over, and 
governmental intervention in, matters of social welfare and business 
activity. New political facts, such as our greater autonomy in intra- 
empire matters, new legal facts, such as our increased legislative capacity 
under the Statute of Westminster, 1931, emergent conditions arising out 
of the present economic depression, and a new philosophy of government 

all these make up a background vastly different from that against 
which the act was projected in 1867, or that which conditioned the deci- 
sions of the past. 

Much has been written and spoken elsewhere of the inability of the 
Canadian constitution to meet the social, economic, and political needs 
of to-day and of the necessity for its revision.*' However, it is not neces- 
sary to traverse this familiar ground, for the point at the moment is that 
great problems affecting the social and economic life of the country 
demand legislative capacity and solution. The second great fact at the 
moment is that effective solution of these contemporary problems is, in 
part, handicapped, and, in part, rendered impossible by (a) the terms 
of the act of 1867, and (6) previous decisions thereon, which, together, 
withhold jurisdiction where it is necessary that jurisdiction should be, 
divide jurisdiction where unity of jurisdiction is essential, and, in other 
cases, paralyse action because of doubt as to jurisdiction where certainty 
of jurisdiction is vital.** Thus, it is not inaccurate to say that the con- 
stitutionality of many of the statutes which constituted the effort of the 
Dominion administration of the day (1934-5) to put through a great 


v. Snider (supra), of its own decision in Russell v. The Queen (supra), on the basis of 
a non-existent assumption of facts (see protest by Anglin C. J. in The King v. Eastern 
Terminal Elevator Company, (1925) S.C.R. 434, at p. 438). For rejection of an impor- 
tant dictum as to the meaning of ‘“‘works”’ in s. 92, no. 10, of the B.N.A. Act, see the 
Radio Case (supra), at p. 315; and for a similar rejection of a whole course of opinion 
which had debased the trade and commerce power, see the ?.A.7T.A. Case, n. 65, supra. 

*'See Brooke Claxton, ‘‘Social Reform and the Constitution’ in Canadian Journal 
of Economics and Political Science (1935), vol. I, pp. 409 #f., especially p. 430, n. 86, 
pp. 433-4, n. 100, 

*See Goldenberg, op. cit.; Claxton, op. cit.; Hon. C. H. Cahan, address to University 
Club, Ottawa, Nov. 28, 1934; address to Young Men's Canadian Club in Montreal 
Gazette, Nov. 27, 1934; Scott, op. ctt.; vide items suggested by Mr. Bennett in 1934 for 


discussion at a proposed Dominion-provincial conference, quoted in 12 Canadian Bar 
Review (1934), at p. 455 
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programme of social and economic reform is shrouded in doubt.** The 
significant thing is that, in 1935, the federal government and parliament 
could predicate the enactment of great measures upon no more secure 
foundations than (a) an opinion as to the scope of certain recent deci- 
sions and their application to certain of the measures,** and (6) a predic- 
tion as to how far the privy council will go in its recently indicated swing 
in the direction of widening the authority of the central government ;* 
and, further, that other measures were withheld (semble), because of 
doubt as to jurisdiction.* 

And so, born of the knowledge that new and unusual conditions de- 
manded, in some matters, a unity of action, and, in others, a certainty 
of jurisdiction denied by the terms of the act or by its judicial interpre- 
tation, there came into being among the Canadian people the strong 
conviction, indicated in the first paragraph, that the constitution must 
be revised.** 


V. AMENDMENT OF THE CONSTITUTION 


Though progressive judicial interpretation is a recognized agency of 
constitutional change, it ‘works slowly and within a narrow field of influ- 
ence... and in the case of the Privy Council in relation to Canada, there 
is no certainty that the direction of interpretation will correspond with 
national objectives and ideals’’.*> Further, it is impotent when the con- 
templated changes form a great departure from the instrument or when 


“It is suggestive that the chief ground of opposition to their enactment was this 
very doubt as to their legislative competency. 

“E.g., the application of the decisions in the Aeronautics Case and the Radio Case 
to statutes implementing various international labour conventions. 

“The objective observer must concede a reasonable possibility that this reliance may 
find justification when he remembers, in addition to what has been said, that the privy 
council is quite capable of reversing itself, that the decision in Brittsh Coal Corporation 
v. The King (supra), shows the persistency of the liberal approach, and that conditions 
still press for solutions only possible to a parliament which can legislate for the country 
is a whole 

“In the prevailing atmosphere of doubt or impotence the Dominion parliament and 
the provincial legislatures have been driven also to adopt the device of co-operating 
legislation in the attempt to piece together legislative powers sufficient to deal effec- 
tively with matters of conceived necessity. See the Reports of the Committee of the 
Canadian Bar Association on ‘‘Noteworthy Changes in the Statute Law” for 1934 and 
1935 for an interesting analysis of the ‘‘constitutional experiments’ of those years. 
See n. 71, supra. 

* Professor Rogers has eloquently described the growth of that conviction in ‘‘The 
Constitutional Impasse” in Queen's Quarterly (1934), vol. XLI, pp. 475 ff. 


SThid. 
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the changes are required immediately to meet an urgent need. In such 
cases legislative amendment is necessary.*® 

Amendment of the British North America Act is complicated by the 
fact that the Canadian constitution is in form a statute of the parliament 
of the United Kingdom and contains no provision for its own alteration. 
Accordingly, the first problem is to secure the enactment of an effective 
amending procedure. It was in connexion with this that the special 
committee of parliament, appointed in 1935, was directed to report, with 
the result that, after hearing various eminent constitutional authorities, 
it recommended “that a Dominion-Provincial Conference be held . . . to 
study the subject matter of the resolution’’.°° The second problem is 
that of determining the specific amendments which should be made. It 
is sufficient here to indicate that as regards legislative power such amend- 
ments will fall into two classes, namely (a) amendments to clarify 
meanings and remove doubts as to jurisdiction, and (>) amendments 
transferring existing heads of jurisdiction to and from the Dominion as 
wisdom and need dictate.*! 

Whether amended or not, the Canadian constitution will continue to 
be a written instrument requiring interpretation by a supreme judicial 
authority. When the task of revising the constitution is approached, 
the question as to the identity of the body which will be charged with its 
interpretation in the years to come must bulk large. Up to now this has 
been the judicial committee of the privy council, and, inevitably, the 
question must arise as to whether it shall continue to be entrusted with 
the ultimate power of interpretation. 

In particular, the legislative reformer should consider (a) the manner 
in which the judicial committee has functioned in the past in respect of 
its general approach to the act, the doctrines of interpretation it has 
invented and applied, and the results which its processes have produced: 
(b) how far its remoteness from Canada has made for impartiality, and 

“Courts may modify, they cannot replace. They can revise earlier interpretations, 
as new arguments, new points of view are presented, they can shift the dividing line in 
marginal cases, but there are barriers they cannot pass, definite assignments of power 
they cannot re-allocate. They can give a broadening construction of existing powers, 
but they cannot assign to one authority powers explicitly granted to another” (O. D. 
Skelton, Minutes of Proceedings and Evidence before the Special Committee on the British 
North America Act (Ottawa, 1935), at p. 24). 

"The report was adopted by the house of commons on June 20, 1935 (House of 
Commons Debates (Canada) (unrevised), at p. 4123 See generally Claxton, op. cit., at 


p. 430, and n. 2; F. L. Bastedo, ‘Amending the British North America Act"’ in 12 
Canadian Bar Review (1934), at pp. 209 ff 


‘'In addition, the work of revision must take into account the various sections which 
ire ‘‘spent”’ in force, the matter of subsidies, and the effect of the Statute of West- 
minster, 1931 
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how far it has made for a warping of the constitution due to ignorance of 
Canadian conditions; (c) how far its liberty to reverse itself has made 
for uncertainty; (d) how far the admitted legal ability of its members 
has been counterbalanced by its shifting personnel and the varying 
acquaintance of its members with the spirit of the constitution; and (e) 
the suspicion that it has not been entirely unmindful of extra-legal or 
political considerations in the past.” 
VINCENT C. MACDONALD 

Dalhousie Law School, 


Halifax. 


“For reference to these and other considerations, see H. Hughes, Judicial Autonomy 


in the British Commonwealth (London, 1930), ch. viii; J. S. Ewart, ‘‘Comments on 


Dominion-Provincial Relations’ in Proceedings of the Canadian Political Science As- 
sociation (1931), vol. III, pp. 252 ff. 











ADMINISTRATIVE LAW AND THE INTERPRETATION OF 
STATUTES 


DMINISTRATIVE law, a rendering in English of the French 

droit administratif, is an alien expression as yet imperfectly natural- 
ized in our language. Lawyers generally think of it as denoting some- 
thing which makes the grass grow on the paths leading to the common-law 
courts. That is only one aspect—though one rapidly increasing in 
importance—of a subject-matter, the unity of which lies much deeper 
and which can be fittingly described as administrative law. The lack 
of agreement about the meaning of the expression confers the liberty as 
well as the duty of definition. As here understood, it means that portion 
of the statute law which prescribes the structure and function of state 
agencies, grants the rights and powers and defines the duties of the 
othcials who carry on the administration of government from day to day. 
It is a part of constitutional law, being concerned with the detailed 
powers of the executive branch of government. It does not, however, 
comprise the powers which the executive enjoys through its possession 
of the remnants of the prerogatives of the crown. Thus dismembered, 
the law of administration contained in statutes still has unity and is 
entitled to separate treatment for the same reason that statute law and 
common law are treated separately——because a special technique has 
been applied in expounding its content and in determining its incidence 
upon individuals. All statutes must be interpreted; and we learn the 
meaning of the powers and duties of administration through the common- 
law judges expounding statutes as applied to particular cases.' 

Such a definition of administrative law, it must be said at once, is not 
satisfactory for any state which does not have a sovereign legislature 
and the traditions of the English common law. It is inadequate in the 
United States because the powers of administrative officials there are 
as much controlled by the constitutional prohibition of delegation of 
power and the “due process of law”’ clauses in the fifth and fourteenth 
amendments as they are by the terms of the statute? And it is meaning- 


It must, of course, be understood that the administration cannot act without 
interpreting the statute which gives it authority. In so far as administrative inter- 
pretation is not challenged, the public learns the erstwhile meaning of the statute from 
that source. But judicial decision may reverse the whole trend of administrative 
interpretation at any time, except where the statute limits the power of the courts to 
interfere 


E.g., see Panama Refining Company v. Ryan, (1935) 293 U.S. 388. 
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less in continental Europe, where it is exceptional rather than usual for 
the details of administrative power to be laid down by the supreme 
legislature in the form of a statute. For example, local administration 
in France and Germany is conceded in broad, general terms to the local 
units of government, subject to direction in detail by the central executive 
and not by parliament.’ They do not have the detailed statutes cir- 
cumscribing municipal government which are passed by Canadian 
legislatures, nor the bewildering detail of English statutes on local 
administration. So also, in those countries, the central executive, as the 
inheritors of royal powers of administration, determine the powers and 
duties of officials who administer from the centre. The detailed rules 
of central and local administration are matters of executive ordinance 
rather than of parliamentary enactment. Just as the management of a 
large business enterprise prescribes rules for the operation of the business 
to its underlings, so the central executive on the continent prescribes 
the rules of administration for subordinate local and central officials. 
And even though a statute by the legislature may bear upon admin- 
istrative power, interpretation of such power always rests with the 
executive.’ In other words, the board of management not only lays 
down the rules but also determines their meaning in case of dispute.' 
Instead of such a flexible executive control and supervision as can 
be adjusted to special circumstances or to new needs suddenly discovered, 
we have ‘relied upon parliament to lay down the rules in advance. We 
have believed that efficiency of administration is sufficiently secured by 
an ability in parliament to foresee and provide a rule for the various 
circumstances in which administrative authority will be required to be 
exercised. To restrain administrative error and abuse of authority, we 
have relied upon actions in the ordinary courts rather than on specially 
constituted administrative courts. The action of the official is laid 
alongside the rule, and the judge interprets it in order to decide whether 
the official has acted within his competence. However, we do not 


‘F. J. Goodnow, Comparative Administrative Law (New York, 1902), at pp. 292-3; 
F. J. Goodnow, Principles of Constitutional Government (New York, 1916), at p. 313; 
H. Finer, English Local Government (London, 1933), at pp. 190-2. 

‘F. J. Goodnow, Comparative Administrative Law, at pp. 111-3. 

*H. Finer, Theory and Practice of Modern Government (London, 1932), vol. II, at 
pp. 1478, 1488; E. Freund, Legtslative Regulation (New York, 1932), at p. 15. 

**Parliament was (and still is) doing by legislation and with all the guarantees of 
legal form, what would, on the Continent at the present day, be done without any 
control by the estates of the realm, and the decisions arrived at in the course of such 
royal administration would be almost entirely excluded from the jurisdiction or possible 
interference of the ordinary courts of law"’ (Redlich and Hirst, English Local Government, 
London, 1903, vol. I, at p. 41). 
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normally or naturally state it thus. A deep-seated tradition in the 
common law makes us regard such a judicial decision as a safeguarding 
of the private rights of individuals from arbitrary action. It is only 
incidentally, and in an almost unnoticed way, that it elucidates the law 
of public administration. The judges do not expound principles which 
govern or should govern official action. They do not search out the 
objectives of state action or the means necessary to achieve them. And 
any ambiguity in the rule will be resolved in favour of individual rights 
rather than of administrative efficiency. 

It is not proposed to examine here the merits of these widely differing 
methods of public administration. It is enough for the present to point 
out that, in this age, when the activities of the state are increasing rapidly 
day by day, due to forces largely beyond our control, our method is being 
challenged. Parliament finds it more and more necessary to entrust the 
making of detailed rules and regulations to the executive.’ In many 
cases, parliament has practically surrendered its legislative power to 
bodies better qualified to lay down rules of administration. In the same 
way, the jurisdiction of the common-law courts over the relations between 
individuals and administrative authority is repeatedly ousted. Wherever 
this happens, it is because efficient administration is being embarrassed 
by judicial interpretation of the statute in question. Some serious 
students of the problem are advising that all judicial control be shorn 
away and that the courts be replaced by administrative courts after the 
continental model.* Force is being added to such suggestions by the 
accumulating evidence that such administrative courts are not solely 
guided, as Dicey thought,’ by their views of political expedience and 
the demands of efficient administration, but are also providing adequate 
protection to the rights of individuals.'? With such proposals in the air, 
it should be time to examine the part which the common-law courts play 
in this field of public law. 

It should be clear by now that mere resistance to such proposals will 
not do. At best, it will only lead to statutory removal of the supervisory 
power of the courts and make the decision of minor officials final without 

J. Willis, Parliamentary Powers of English Government Departments (Cambridge, 
Mass., 1933), ch. i 


‘E.g., W. A. Robson before the committee on ministers’ powers. See the Report 
of the Committee on Ministers’ Powers, 1932 (Cmd. 4060), at p. 110; J. Willis in 1 Uni 
versity of Toronto Law Journal (1935), at pp. 80-1. 

‘The Law of the Constitution (6th ed., London, 1902), ch. xii. 

"G. E. Robinson, Public Authorities and Legal Liability (London, 1925), intro- 
ductory chapter, by J. H. Morgan; F. J. Port, Administrative Law (London, 1929), 


ch. viii, and at pp. 329-30; C. K. Allen, Bureaucracy Triumphant (Oxford. 1931), at 
pp. 2-3 
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any appeal. For the forces which move a parliamentary democracy are 
arming officials with statutory powers for the achievement of certain 
purposes. The courts have at present the final word as to what action 
those statutes authorize in relation to any state of facts.'' They can do 
much to frustrate these purposes by lack of sympathy or by an incorrect 
appreciation of their nature. So at worst, these may lead to the stultifica- 
tion of parliament's aims. We have already seen in Europe more than 
enough of what follows when parliaments become futile. What we must 
secure is intelligent judicial co-operation in the fulfilment of the aims 
and objects of parliament. How far does the existing technique ol 
statutory interpretation effect that co-operation or make it possible? 

This study will not attempt to carry such an inquiry beyond the 
threshold. It will seek, first, to clarify what is regarded throughout as 
the essential nature of the interpretative process as applied to acts of the 
legislature. It will then consider the present-day judicial theory as to 
the duty of judges in interpretation. Since it is just as important to 
estimate the strength as to know the fact of that theory, an attempt will 
be made to trace briefly the development in English law of ditierent 
theories of interpretation—contlicting theories which still confuse the 
text-books—and to show the dependence of each upon political or con- 
stitutional theories which judges espouse or are compelled to accept. 
An attempt will be made to show that the doctrine of literal interpretation 
is derived from the theory of the sovereignty of parliament, read in the 
light of the detailed prolixity of eighteenth- and early nineteenth-century 
statutes. If the doctrine of literal interpretation requires to be modified, 
as some have urged," it is well to know what fundamental dogmas, if any, 
would be impugned thereby. After considering the doctrine itself, it is 
proposed to look at the strange things that are done in its name. For we 
shall never see the interpretative process as it is merely by studying 
judicial descriptions of it—witness the confusion of the text-books on 
interpretation which merely collect the dicta of judges. We must look 
much more closely at what the judges do than at what they say. The 
bearing of these considerations upon the interpretation of statutes creat- 
ing administrative structure and powers will, it is hoped, be the subject- 
matter of a later article. 

There have always been two schools of thought as to the interpretation 
of the meaning of words. One has held that, in the search, it is not 
profitable or necessary to go beyond the words themselves. The other 
view has insisted that words by themselves do not have definite and exact 


“Subject to particular statutory limitations of the power of the courts to interfere. 
Llewelyn Davies, ‘The Interpretation of Statutes in the Light of their Policy 
by the English Courts” in 35 Columbia Law Review (1935), at pp. 519 ff. 
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meanings, and that their true meaning can be expounded only by reference 
to the intention of him who used them. In relation to legislation, this 
latter view has always led to a search for the “intention of legislature’. 
Whatever content this phrase may have had when the monarch was the 
legislator or when the legislature was a small unified body before it was 
bedevilled by the demands of party, it is meaningless when applied to the 
two-or-more-party legislatures of to-day. Even the majority who vote 
for complex legislation do not have any common intention as to its 
detailed provisions. Their vote indicates party dragooning rather than 
approval and appreciation of the measure. The draftsmen, or the 
officials in some government department who instructed them, constitute 
the only persons to whom a sensible appeal as to intentions could be 
made. But no one suggests that the draftsman should be the legislator; 
and no judge, in the present state of opinion, is likely to concede that 
function to the executive. The intention of the legislature is a myth, 
and the only possible value of parliamentary reports and debates is to 
give clues to the social purpose which was the driving force behind the 
bill. 

When it is said that the intention of the legislature is to be found in 
what the legislature has said and not elsewhere, we have fallen in with 
the other school of thought. The statute, it is said, must be interpreted 
according to the plain literal meaning of the words used without regard 
to the intention of anyone. This view assumes that words have definite 
and exact meanings and invites a philosophical discussion about the 
meaning of meaning. However, it is surely clear that they do not have 
the exactness of mathematical symbols and cannot have the same 
detiniteness of content. Even where careful use of them gives relative 
precision, the infinite variety of factual combinations is bound to cause 
doubt as to their meaning in relation to particular cases. ‘The meaning 
of a statute’, it has been said, ‘“‘consists in the system of social con- 
sequences to which it leads or of the solutions to all the possible social 
questions that can arise under it. ... The meaning of a statute is then, 
a judicial creation, in the light of social demands.’ And since we can 
never know all the possible situations, we can never possess its full 
meaning. 

The truth of this statement, for practical purposes, cannot be denied, 
whatever may be thought of its philosophical implications. Those who 
sever the judicial process, in its working with statutes, into two distinct 
steps of interpretation and application do not really escape it. It has 
been stated that these two steps are separate and distinct; that well- 


drawn statutes have a single literal or contextual meaning which can be 


83M. R. Cohen, Law and the Social Order (New York, 1933), at p. 131. 
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discovered in advance of applying the statute, and that, once that has 
been determined, the question whether a particular set of facts is within 
that meaning is not a question of interpretation at all but a question of 
application.“ If words have single definite meanings, this separation is 
possible in theory. But no judge ever begins the process of judging 
until he knows the facts upon which he is to decide. Then he begins at 
once to think of the statute in relation to those facts and they inevitably 
colour his interpretation. If he says the meaning of the statute is clear, 
it is because it speaks plainly about his facts. In considering his decision, 
he goes back and forth from facts to statute and from statute to facts, 
and the processes of interpretation and application are telescoped 
together in a manner which defies separation. Those who make the 
distinction admit that the process is not finished when the meaning is 
found. The application of the law to the facts may be difficult and may 
require the use of the judicial attitudes of strict and liberal construction."* 
If application of the law can still be doubtful, the distinction does not 
seem to serve any practical purpose. 

The intention of the legislature cannot be found, and there is no 
literal meaning which automatically resolves every case. In many cases, 
there is no logical compulsion on the judge to accept a single meaning; 
two or more possible meanings are open to him. In making his choice 
he makes law in spite of his protests to the contrary. Like every other 
legislator, his views upon policy influence his legislation. Thus it is that 
morals bear directly upon the law at this point'® and that the ‘‘obstinately 
received ideals’ of judges so largely govern in the interpretation of 
statutes.'7 In statutes dealing with private law, the christian or othe: 
ethic to which the judge subscribes has great weight. In statutes fixing 
the detail of public law, his view as to the proper function of the state 
and its relation to the individual assists greatly in dealing with the 
ambiguities which he finds in the legislation. 

No science of legislation or interpretation can ever eliminate this 
creative work of the judge. This does not, however, make him a despot 
in applying statute law. Many able judges have been forced to con- 
clusions which they genuinely regretted, because the case in question 
was too clearly within or without the words to allow an assertion of 
ambiguity in good faith. Every carefully drawn statute has limits 


4. J. De Sloovere, “Steps in the Process of Interpreting Statutes’’ in 10 New York 
University Law Review (1932), at pp. 1 ff.; ‘‘Textual Interpretation of Statutes’ in 
11 New York University Law Review (1934), at pp. 538 ff. 

511 New York University Law Review (1934), at p. 554. 

*R. Pound, Law and Morals (Oxford, 1924), at p. 54. 

'7R. Pound in 48 Harvard Law Review (1935), at p. 861. 
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beyond which it cannot be extended or restricted.'* For example, the 
word “‘carriage’’ in a statute may’* or may not” include a bicycle. So it 
might or might not include a wheelbarrow or a perambulator. But it 
would scarcely be possible for judicial ingenuity to make it include a 
knapsack carried on the back or to exclude a four-wheeled horse-drawn 
passenger vehicle from its terms. Words can always set limits. But 
within the limits, which are always surprisingly wide, the judge remains 
a legislator. 

The canon of literal interpretation enjoys an exaggerated authority 
and is believed to be far more productive of automatic solutions than it 
really is. As already stated, the judge's view of meaning is always 
coloured by his view of the particular facts before him, and he often 
makes a meaning for those facts without realizing it. So he frequently 
legislates unconsciously and therefore necessarily in accordance with his 


own private view of policy. This, of course, is undesirable and it is, 
to a great extent, unnecessary. The democratic method requires that 
policy should be determined by discussion and vote. And on the whole, 


the policy of legislation is largely determined by public pressure upon 


legislature by means of public opinion and periodic elections. Though 


tne 
the intention of the legislature is a fiction, the purpose o1 object of the 
legislation is very real. No enactment is ever passed for the sake of its 
details; it is passed in an attempt to realize a social purpose. It is what 
is variously called the aim and object of the enactment, the spirit of the 
legislation, the mischief and the remedy. Though real, it is not always 
easily discoverable, even if the rules of interpretation permitted a proper 
search to be made for it. In part it is to be inferred from the discussion 
of the bill in committee and in the house, in part from the prior legislative 
history of the measure, and in part from general history and the trend 
of social forces. The statute must be treated as a means to an end; the 
end should be determined by the social forces which brought it about 
and not by private choice of the judge. On the highroad of plain mean- 
ing, he follows the signposts as they appear. In the deep—and wide- 
spread -forests of ambiguity,*! the detail in the foreground merely adds 


‘M. Radin, “Statutory Interpretation” in 43 Harvard Law Review (1930), at p. 881. 
Taylor v. Goodwin, (1879) 48 L.J.M.C. 104; Cannan v. Abingdon (Earl), (1900 
69 | J.Q B. 517. 
Wiliams v. Ellis, (1880) 49 L.J.M.C. 47; Simpson v. Teignmouth and Shaldon 
ge Company, (1903) 72 L.J.K.B. 204. 


It should be evident that the writer regards much text as really ambiguous which 


Brid 


passes as having a plain literal meaning. The fact that there can be such wide differ- 


ences of judicial opinion as to when there is a plain literal meaning shows how little 
value the doctrine has. Compare the judgments of the various courts in River Wear 
Commusstoners v. Adamson, (1876) 1 Q.B.D. 546; (1877) 2 App. Cas. 742, and in The 
Mostyn, |1927] P. 25; [1928] A.C. 57, discussed at pp. 306-7, post. 
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to the confusion.** He should follow the compass—the object and 
purpose of the legislation. Where that fails, as it sometimes will, he 
can only trust himself. 

This is neither the theory nor the practice of interpretation to-day. 
It will meet strenuous opposition on the ground that the social policy of 
legislation is guesswork and that it allows the judge to find a purpose 
agreeable to his own view of what ought to be. In fact, the aim and 
object of most legislation can be discovered, and even where the judge 
acted upon his own view, he would merely be doing what he frequently 
does to-day. In any event, there is no other way in which judges can 
supply the necessary co-operation for maintaining an orderly process of 
social change. The modern state everywhere is engaged in adjusting 
itself to the machine age. We are attempting to do under forms of law 
in an orderly way what is accompanied elsewhere by violent upheavals, 
quite regardless of law, of rights, or of individuals. That is the meaning 
of the statutes which give us social legislation and state control over 
various forms of economic life.** At present the judges interpret and 
apply these statutes and thus can further or obstruct their objects. 
Unless they are familiar with the aim and purpose of the legislation so as 
to aid in the adjustment, the orderly process will fail or pass to other 
hands. 

Co-operation in this task depends upon the relation between the 
courts and the legislature. This relationship has a great influence on 
the rules of interpretation. Indeed, where judges, by virtue of their 
power to construe statutes which provide for public administration, are 
the arbiters of government as well as of private rights, the whole theory 
of interpretation is bound to be largely determined by political and 
constitutional theory.** The intimate connexion of the two can be 
shown by their historical development in England. Since it shows clearly 
the roots and strength of the doctrine of literal interpretation, it requires 
some discussion. 

in the fourteenth century, when the judges were members of the 


“J.e., logic-chopping over the details of the context seldom reveals a necessary 
and inevitable meaning for any clause or phrase which is being interpreted. Of course, 
it may give clues to the object and purpose of the legislation. But very frequently, 
it results in seizing upon some unrelated provision in the context as a premise from which 
to draw a conclusion which has an appearance of inevitability (e.g. see Cox v. Hakes, 

1890) 15 App. Cas. 506, discussed at pp. 303-5, post). 

**That some of them are misdirected and doomed to failure is beside the point. 

*4On the continent, the function of the ordinary courts in interpreting legislation is 
almost entirely restricted to the field of private law—the Civil Code. See Freund, 
op. cit., at p. 15. The significance of this difference in subject-matter seems to have 
been neglected in comparative studies on the problem of interpretation. 
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great council and framed the statutes as well as voted upon their adoption, 
they could retort to counsel who pressed a particular interpretation, 
“Do not gloss the statute. We know better than you for we made it.’ 
No theory of interpretation was needed. After parliament got the right 
to frame bills as well as petition for removal of grievances and after the 
judges had ceased to sit as members of the upper house, the gap between 
parliament and the judges was bridged by equitable interpretation. 
That doctrine drew a distinction between the sense or spirit of a statute 
and its words* and justified the judges in extending or restricting the 
operation of the letter.*7 In so taking liberties with the text of the 
statute, they were always guided by ‘‘the intent of the Legislature which 
they have collected sometimes by considering the cause and necessity of 
making the Act, sometimes by comparing one part of the Act with 
another, and sometimes by foreign circumstances’’.*® 

This doctrine may originally have arisen from medieval reverence for 
Aristotle who knew that all laws framed in general terms must be tem- 
pered by equity.’ It was, at any rate, a useful formula for Tudo 
practice and Stuart theory which involved the supremacy of the king 
in the state. Both parliament and the judges were subordinate. The 
work of government was integrated under the crown, and the tirst duty 
of the judges was to make the statute realize its purposes. This is clearly 
shown in LHeydon's Case,*' which laid down four rules for the interpreta- 
tion of all statutes. Its resounding language celebrates the unity of 
purpose which, in theory at any rate, animated the legislature and the 
judges under the leadership of the crown. 

As long as the judges were, in Bacon's phrase, lions under the throne 

*%Anon., Y.B. 33 & 34 Edw. I, 82. 

®Eyston v. Studd, (1574) 2 Plowd. 459, at pp. 464 ff 


Hill v. Grange, (1557) 1 Plowd. 164, at p. 178; Platt v. Sheriffs of London, (1550 
1 Plowd. 35. 

28Stradling v. Morgan, (1558) 1 Plowd. 199, at p. 205 

29Aristotle, Ethics, bk. V, ch. xiv. 

**How strange to the ears of some of the nineteenth-century judges, who cited 
Plowden's Reports as authorities on interpretation, would have been these words, 
‘The statute shall be extended by equity inasmuch as it was made in restraint of the 
liberty which the common law gave to the prejudice of others’? See Wimbtsh v. 
Tailbots, (1550) 1 Plowd. 38, at pp. 53-4. 

1584) 3 Co. Rep. 7b. 

lhe rules, it will be remembered, adjured the judges to consider the previous state 
of the law, the mischiefs for which it did not provide, the remedy appointed by parlia 
ment to cure them and the true reason thereof. ‘‘And then the office of all the judges 
is always to make such construction as shall suppress the mischief and advance the 


remedy, and to suppress subtle inventions for the continuance of the mischief and 


pro privato commodo and to add force and life to the cure and the remedy according 
to the true intent of the makers of the act, pro bono publtco.”’ 
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and the king could make shift to govern without parliament if necessary, 
the task of the judges was to interpret statutes in accordance with the 
royal conception of their scope and purpose. Thus, equitable inter- 
pretation, admirably suited for this purpose, remained the prevailing 
theory throughout the seventeenth century.** Naturally, the growing 
resistance to the pretensions of the crown is reflected in the Reports. 
It is said that statutes must be expounded liberally for the subject, 
and that acts which give new remedies are not to have a liberal con- 
struction.** But the attitude that statutes should be construed either 
liberally or strictly did not become dominant until the eighteenth century. 

The Stuart theory of the state was laid low in the revolution of 1688, 
and a new constitution and a new political theory took its place. The 
new political theory was fashioned by Locke who found in reason clear 
proof that men have certain rights which are beyond the reach of all 
governments. Life, liberty, and property were sacred,® and govern- 
ments which interfered with them were not entitled to allegiance. 
This theory justified the revolution and became an article of faith in the 
eighteenth century. Lawyers found in the natural rights of man much 
that confirmed their common-law rights of Englishmen.** Thus, there 
grew to full flower that intense attachment of the common law to the 
liberty and property of individuals. At a time when the legal and 
constitutional implications of the political triumph of parliament were 
not fully realized and when judges were still influenced by the old doctrine 
that some laws were so fundamental that an act of parliament could not 
alter them,** it was natural that they should tend to think of liberty 
and property as being placed beyond the reach of parliament. Could the 
things which had been secured at the price of revolution be thus taken 
away? So Holt C.J. in 1701 thought there were some things a statute 


Cross v. Westwood, (1611) 2 Brownlow 108; Folliett v. Saunders, (1625) 2 Roll. 500; 
James v. Tintney, (1639) W. Jones 421; Pemble v. Stern, (1645) 2 Keb. 330; Vere v. 
Sampson, (1656) Hardr. 208. For a royalist’s theory of interpretation, see Hobart C.J. 
in Sheffeild v. Ratcliffe, (1616) Hob. 334, at p. 346: “If you ask me then, by what rule 
the judges guided themselves in this diverse exposition of the self-same word and 
sentence? | answer, it was by that liberty and authority which judges have over laws, 
especially over statute laws, according to reason and best convenience, to mould them 
to the truest and best use."’ Hobart was one-time chancellor to the Princes Henry and 
Charles, the sons of James I. See p. 335 of the same report for his sentiments in favour 
of the crown. 

‘4A ttorney-General v. Turner, (1648) Hardr. 185, at p. 187. 

% Pool v. Neal, (1657) 2 Sid. 63. 

*Locke, Second Treatise of Government, ss. 6, 24-27, 135. 

7 Ibid., ss. 221-2. 

‘SR. Pound, Spirit of the Common Law (Boston, 1921), chs. iii, iv. 

'E.g., see Bonham's Case, (1610) 8 Co. Rep. 1130. 
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could not do.*° For instance, he said, “If an Act give away the property 
of a subject it ought not to be countenanced”’.“' Even when it ceased 
to be possible to impugn directly the authority of a statute, these pre- 
conceptions remained as the best test of what parliament might reason- 
ably be thought to have intended. Some things were so contrary to 
reason that parliament could not be deemed to have intended them 
unless the words were painfully clear. 

Thus, at the beginning of the eighteenth century the stage was set 
for strict and liberal construction. Statutes which were penal® or 
explanatory” or interfered with the liberty or property of the subject" 
were strictly construed, and those which were remedial,” for the advance- 
ment of religion” or of public benefit and utility’’ were to have a liberal 
construction. As in the doctrine of equitable interpretation, a dis- 
tinction was drawn between the words and their legal meaning. The 
rationale, however, was found, not in the design and object of the legisla- 
tion but in an a priori scheme of values to which the legislature was 
deemed to adhere without any inquiry as to the fact. There was no 
search for the sense and spirit of the enactment; mechanical tests, such 
as penal or remedial, made it unnecessary. 

But the dichotomy of penal and remedial is a false one. The six- 
teenth-century judges knew that a statute which is penal to one may be 
remedial to another or may be for the public benefit.45 Since concrete 
interference with individual rights is easier to detect than a general 
public benefit,’’ the eighteenth century became the era of strict con- 


struction.°° It developed most of our presumptions against particular 


City of London v. Wood, (1701) 12 Mod. 669. 

"“\Calladay v. Pilkington, (1701) 12 Mod. 513 (per Holt C.J.). 

“Illustrations are legion. So strict an interpretation was put upon statutes which 
gave powers ol summary conviction to justices of the peace, that the Summary Juris- 
diction Act of 1848 was necessary to prevent the wholesale quashing of convictions for 
trivial informalities. See Regina v. Bradley, (1894) 63 L.J.M.C. 183 (per Cave J.), 
at p. 184; and Rex v. Nat Bell Liquors, \|1922|2 A.C. 128 (per Lord Sumner), at pp. 153-61. 

“Dalbury v. Foston, (1707) 1 Salk. 534. 

“Calladay v. Pilkington, (1701) 12 Mod. 513; Bracy's Case, (1697) 1 Salk. 348. 

‘Hammond v. Webb, (1714) 10 Mod. 281. 

“Thornby v. Fleetwood, 10 Mod. 114, at p. 117. 

‘'New River Company v. Graves, (1701) 2 Vern. 431; Pierce v. Hopper, (1720) Stra. 
247, pp. 253, 258 

“Wimbish v. Tatlbois, (1550), 1 Plowd. 38, at p. 59. 

“Hubbard v. Johnstone, (1810) 3 Taunt. 178, at pp. 220-1. 

In that period ‘the common law was protected by a niggardly exposition of every 
legislating word" (Maitland, “English Law” in Encyclopedia Britannica, 1\th ed., 
vol. IX, p. 605). 
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meanings, such as those against creating new jurisdictions®' and against 
ousting the jurisdiction of the common-law courts.*? Dwarris, writing 
on interpretation early in the nineteenth century, stated that remedial 
acts should be liberally construed; but his cases for this proposition, 
with one or two exceptions, antedate the eighteenth century. He also 
cites authority for the strict construction of various types of statutes, 
and these cases all date after 1700.4 

The constitutional theory after 1688 bore upon interpretation of 
statutes in several ways. It affected the form of legislation by tending 
to make its provisions particular rather than general, an enumeration 
of instances rather than a broad statement of principle. Prior to the 
revolution, the details of administration had been largely settled by the 
executive under the prerogative. With prerogative cut to the bone, and 
the command of the king no longer a justification for governmental 
action, anything of moment that was done in the name of government 
had to be authorized by a statute passed by parliament. However, to 
have given an authority in general terms would have created a statutory 
prerogative. Hence the tendency to specify in detail the exact powers 
given.» This spread to all branches of legislation and was accelerated 
by the judicial policy of strict construction.” When the judges cut 
down the operation of general expressions, parliament had to attempt 
to achieve its object by specific enumeration of all that the general 
expression was meant to include.®*? A vicious circle was established, and 
prolixity became a pronounced vice of eighteenth-century statutes. 

The gap between the legislature and the courts was greatly widened. 
Locke hinted at the entrusting of the various functions of government 
to separate and distinct bodies.** They were to act as a check upon 
one another and thus the tyranny which lurks always under the cloak 
of power might be effectively restrained. Englishmen were taught by 
Montesquieu that their liberty was guaranteed by the separation of 


5t1Warwick v. White, (1722) Bunb. 106; Pierce v. Hopper, (1720) Stra. 247, at p. 260. 

52Rex v. Moreley, (1760) 2 Burr. 1041; Rex v. Whitbread, (1780) 2 Dougl. 549. 

8F. W. L. Dwarris, Statute Law (London, 1831), at pp. 719-36. 

“I bid., at pp. 738-51. 

English legislation in the eighteenth century bears a wonderfully empirical, 
partial and minutely particularizing character.... In this ‘age of reason’, as we are 
wont to think it, the British Parliament seems rarely to rise to the dignity of a general 
proposition” (Maitland, op. ctt., p. 605). 

Report of the Commissioners on Consolidation of the Statute Law, (1835) Parl. 
Papers, vol. XX XV, 361, at p. 19 of the Report; Maitland, op. cit., p. 605. 

57See the instance referred to in Fletcher v. Lord Sondes, (1826) 3 Bing. 501, at 
pp. 580-1. 

‘SLocke, op. cit., ss. 143, 144. 
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powers which he thought he saw in the English constitution. English 
judges found this doctrine in harmony with their ancient profession that 
they did not make law but merely declared it.°* The legislature makes 
law and the judges do no more than apply it. They were taught that 
government is not one job but three, and that the performance of all 
three is better promoted by a spirit of competition than by one of co- 
operation. 

The great constitutional change was the supremacy of parliament. 
It has already been stated that the constitutional implications of the 
political victory of parliament were not at once perceived Even at the 
date when Blackstone wrote, he took serious note of the contention that 
“where the main object of the statute is unreasonable, the judges are 
at liberty to reject it’’.°° He himself held that this could not be so; 
and he added “‘if Parliament will positively enact a thing to be done 
which is unreasonable, I know of no power in the ordinary forms of the 
constitution that is vested with authority to control it’’.“' Yet he was 
close enough to older views to say that “‘if there arise out of them collat- 
erally any absurd consequences, manifestly contradictory to common 
reason, they are, with regard to those collateral consequences, void"’.® 
The eighteenth century was well advanced before the sovereign and 
absolute power of parliament was generally conceded. 

However, when the sovereignty of parliament became clear, the 
avowed application of rules of strict and liberal construction became 
impossible. If parliament may legislate anything it wishes and no other 
power may legislate at all, the duty of the judge is to determine what 
parliament has legislated and nothing else. Furthermore, if parliament 
in legislating speaks only of specific things and specific situations, it is a 
legitimate inference that the particulars exhaust the legislative will. 
The particular which is omitted from the particulars mentioned is the 
casus omissus, which the judge cannot supply because that would amount 
to legislation.“ When general language is not used, there is little need 
for interpretation. The doctrine of literalness, the direct application of 
the particular expressions in the statute to the facts of the case, became 
hard to resist. 

The end of the eighteenth century saw the judges reaching towards it. 
In a case in 1785, a majority of the court interpreted the Game Act of 


59See J. C. Gray, The Nature and Sources of the Law (2nd ed., New York, 1927), 
at pp. 218-24. 

®°Bl, Comm. (1766), vol. I, at p. 91. 

“\ Thid. 

* Thid. 


See n. 65, post. 
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22-23 Chas. II in a literal, grammatical manner so as to qualify sons of 
doctors but not the doctors themselves.** Lord Mansfield admitted the 
absurdity, but said the only question was whether the statute had done 
it or no. Buller J. said: “‘We are bound to take the act of parliament 
as they have made it; a casus omissus can in no way be supplied by a court 
of law for that would be to make law." But Willes ]., dissenting, said 
the game laws were very oppressive and ‘‘Wherever a law is productive 
of tyranny, I shall ever give my consent to narrow the construction’. 

The first sustained judicial support of the doctrine of literal inter- 
pretation appears to have come from Abbott C.J. (later Lord Tenter- 
den).** Even though it might operate to defeat the object of the statute, 
he thought it preferable to any construction not warranted by the 
words.*® Many judges, however, objected to pushing it to the point of 
supporting absurd consequences. They urged a modified form of it 
which became known as the golden rule of construction.*® The golden 
rule conceded full effect to the literal meaning of the words except where 
that meaning led to an absurdity or manifest injustice. In such case, 
the words might be modified so as to avoid a result which the legislature 


could never have intended. But it must have been an absurdity so 


great as to make perfectly clear that the legislature did not intend it. 
The rule was designed to avoid the harshness of literal interpretation 
and at the same time to prevent the courts from legislating. 

The golden rule and the stricter doctrine of literalness contended for 
the allegiance of the judges for thirty years. Parke B.,"! Cresswell J.,” 
Alderson B.,** Maule J.,74 Byles J., and Blackburn J.,”° among others, 


‘Jones v. Smart, (1785) 1 T.R. 44. 
[bid.,at p.52. See also the remarks of the same judge supporting literal exposition 
of penal statutes in Rex v. Inhabitants of Hodnett, (1786) 1 T.R. 96, at p. 101. 
‘Ibid., at p. 49. The two theories are here seen contending against one another. 
King v. Turvey, (1819) 2 B. & Ald. 520; Rex v. The Inhabitants of Newark-upon- 
Trent, (1824) 3B. & C. 59; Brandling v. Barrington, (1827) 6 B. & C. 467; Notley v. Buck, 
1828) 8 B. & C. 160; Rex v. The Inhabitants of Barham, (1828) 8 B. & C. 99. And see 
Sir F. Pollock, arguendo, in Rex v. Frost, 1 Town. St. Tr., at p. 11, where he eulogizes 
Lord Tenterden’s enforcement of ‘true construction”. 
’Rex v. The Inhabitants of Barham, (1828) 8 B. & C. 99, at p. 104. 
“°Warburton v. Loveland d. Ivie, (1829) 1 Huds. & Bro. 648; Mattinson v. Hart, 
1854) 14 C.B. (per Jervis C.J.), at p. 385. 
Perry v. Skinner, (1837) 2 M. & W. 471, at p. 476; Edwards v. Lawley, (1840) 
6 M. & W. 285 (per Parke B.), at p. 289. 
"\Becke v. Smith, (1836) 2 M. & W. 191, at p. 195. 
"2Wansey v. Perkins, (1845) 7 Man. & G. 127, at p. 142. 
'*A ttorney-General v. Lockwood, (1842) 9 M. & W. 378, at p. 398. 
“Arnold v. Ridge, (1853) 13 C.B. 745, at p. 763. 
Birks v. Allison, (1862) 13 C.B.N.S. 12, at p. 23. 
*6Eastern Counties and London and Blackwall Railway Companies v. Marriage, 
(1860) 9 H.L.C. 32, at p. 40. 
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favoured the former. In Gwynne v. Burnell, in 1840, the judges, by a 
majority of six to four, advised the house of lords that words could be 
implied in order to avoid an absurdity.’’ Between the time the case 
was decided in the exchequer chamber’* and the date on which the judges 
gave their opinion to the house of lords, Patteson J. deserted the golden 
rule and went over to the literal school.** The conflict and uncertainty 
are equally clear in Miller v. Salomons.*® However, in Attorney-General 
v. Sillem*™ the latter doctrine was firmly established. It was approved 
by the house of lords in Bradlaugh v. Clarke*®* and in Salomon and Com- 
pany v. Salomon.* The most rigorous expression of it is found in the 
statement of Lord Halsbury in Hilder v. Dexter, that the draftsman of a 
statute is the worst person in the world to interpret a statute, because 
he is unconsciously influenced by what he meant rather than by what 
he said.*“* He had drafted the statute in question in that case and 
refused to give a judgment on the ground that he might not fully appre- 
ciate the literal, objective meaning of the words he had used. We have 
indeed come a long way from the justices of Edward I.” 

The reasons for repudiating the golden rule are clear. The prolixity 
of statutes led judges to the conclusion that parliament had expressed 
its full meaning and had left nothing to implication. Expressio unius 
exclusio alterius est. 1t followed that nothing could be implied—not even 
to avoid a gross absurdity—without usurping the function of legislation. 
And if parliament was sovereign, its words could not be flouted. Lord 
Brougham, in Gwynne v. Burnell, referring to the absurdity argument, 
said: “If we depart from the plain and obvious meaning on account of 
such views, we in truth do not construe the Act but alter it . are 
really making the law and not interpreting it. This becomes peculiarly 
improper in dealing with a modern statute because the extreme concise- 
ness of ancient statutes was the only ground for the sort of legislative 


Gwynne v. Burnell and Merceron, (1840) 6 Bing. N.C. 453. 

78(1835) 2 Bing. N.C. 7. 

79(1840) 6 Bing. N.C. 453, at p. 503: ‘‘As it may be possible that by putting such 
a construction upon the Act, I am altering or adding to it, instead of simply interpreting 
it, | feel myself bound to adhere to the literal meaning of the words.” 

$9(1852) 7 Ex. 475. 

*1(1863) 2 H. & C. 431, at pp. 507-72. 

(1883) 8 App. Cas. 354. 

(1897) A.C. 22. For a striking recent affirmation of it, see Spillers Limited v 
Cardiff (Borough) Assessment Committee, [1931] 2 K.B. 21 (per Lord Hewart C.J.), at 
pp. 42-3; approved by Lord Macmillan in New Plymouth Borough Council v. Taranaki 
Electric Power Board, [1933] A.C. 680, at p. 682. 

411902] A.C. 474. 

See pp. 293-4, supra. 
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interpretation frequently put upon their words; and the prolixity of 
modern statutes is still more remarkable than the shortness of the old.’’® 
Lord Abinger C.B., in Patrick v. Stubbs, said, in defence of a broad 
interpretation of the Statute of Westminster II: ‘‘The framers [of ancient 
statutes] were not so prolific in words as the authors of modern Acts of 
Parliament. In the present day, in framing a statute, the course is to 
employ all the rhetoric of conveyancers and special pleaders and to 
provide for every case that suggests itself to the imagination of the 
person who draws the Act. Formerly, it was otherwise and courts of 
law were left to interpret the meaning of the Legislature.’ One can see 
why Patteson J. changed his mind. 

Of course, no words, however particular and specific their reference 
may be, have absolutely definite and fixed meanings. They all have 
their penumbra and admit of some extension and restriction. Literal 
interpretation can never make all its solutions automatic. Then, in 
addition, even the most vigorous imagination has its limitations. It is 
impossible to provide specifically for all possible cases. And literal 
interpretation merely honours the casus omissus as an occasion for fresh 
legislation. For that reason, parliament never completely relinquished 
the use of general words and expressions. In fact, for a long period the 
eighteenth-century tendency has been reversed, and parliament relies 
more and more on general words without attempting an exhaustive 
enumeration of specific things and situations. Now the doctrine of 
literalness can never be applied successfully to general words. For they 
always include something more than the scope and object of the statute 
require and so it leads to ridiculous results.** Judges are torn between 
a feeling of obligation to adhere to the doctrine and a feeling of revolt 
against what they regard as an absurdity and injustice. So, if literalness 
seems too ridiculous or threatens things which the judge regards as 
fundamental, he exerts himself to escape its conclusions.*® Even those 
judges who insisted strongly upon the principle of literal adherence to 
the words desert it in such circumstances. Lord Tenterden, who 
fathered the doctrine, found that literal meanings could not have been 


(1840) 6 Bing. N.C. 453, at p. 561. 

87/1842) 9 M. & W. 830, at p. 836. See also Regina v. Lyons, (1858) Bell 38, at 
p. 45 

88General words have significance over a wide range of human experience. No 
statute ever purports to deal with more than a narrow sector of it. 

“In Hill v. East and West India Docks Company, discussed at p. 303, post, Lord 
Bramwell relates how pleased James L.J. was to be able to evade a literal interpretation 
in Ex parte Walton, discussed at pp. 302-3, post. 
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intended.*° And Lord Bramwell, who affirmed the doctrine with his 
usual vigour,®! and challenged anyone to show him an absurdity so great 
as to entitle him to depart from the plain meaning,** had some interesting 
lapses. 

In Twycross v. Grant,® a section of the Companies Act of 1867, which 
provided that the prospectus ‘‘shall specify the date and the names of 
the parties to any contract entered into by the company or the pro- 
moters. . . before the issue of such prospectus’’, was before the court. 
The question was whether this section applied to a contract between 
several promoters as to how they were to divide the spoils. The majority 
of the court of appeal held that it did; but Bramwell L.J., in dissenting, 
said: “It is admitted on all hands that some limitation must be put 
upon the words of the enactment and the Legislature undoubtedly have 
imposed a difficult task upon the judges in leaving them to say within 
what limits they are to administer this law. It is a task really for the 
Legislature itself.."% He then urged a limitation of the meaning of the 
words to those contracts which put an obligation on the company, on the 
ground that the public was adequately protected if they knew upon what 
terms they could have the subject -matter of the scheme they were invited 
to join. These are significant words: “I think it is better to teach 
people to look after themselves and not have this sort of paternal legisla- 
tion taking care of them and giving them information they will not 
trouble to ask for.""*® The great champion of /aissez faire®® found a 
limitation upon the general words, not in the context and purview of the 
act, but in his own ideal picture of society. The majority, on the other 
hand, were impressed with the justice of requiring this particular contract 
to be revealed and had no hesitation in applying the general words. 

The Bankruptcy Act of 1869 provided that, when any property of a 
bankrupt passing to a trustee was burdened with onerous covenants, the 
trustee might disclaim such property, and if it consisted of a lease, it 
should ‘be deemed to have been surrendered on the same date’’ (the 
date of the receiving order). In the particular case,*’ the bankrupt 

Margate Pier Company v. Hannam, (1819) 3 B. & Ald. 266; Edwards v. Dick, 
(1821) 4 B. & Ald. 212; Bennett v. Daniel, (1830) 10 B. & C. 500. 

Attorney-General v. Sillem, (1863) 2 H. & C. 431, at pp. 530-7 

"Hill vy. East and West India Company, (1884) 9 App. Cas. 448, at p. 464 

°(1877) 46 L.J.C.P. 636. 

4At p. 647 

%At p. 648. 

*C. Fairfield, A Memoir of Lord Bramwell (London, 1898); A. V. Dicey, Law and 
Opinion in England (London, 1914), at p. 273; Lewis v. Great Western Railway Company, 
(1877) 3 Q.B.D. 195, at p. 204. 

"Ex parte Walton; In re Levy, (1881) 17 Ch. D. 746. 
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lessee had sublet the premises. When the trustee disclaimed, the 
question at once arose whether the disclaimer prevented the lessor from 
pursuing normal remedies under the lease against the sub-tenant. 
James L.J. found an escape from literalness: ‘‘When the statute says 
that a lease is to be deemed to have been surrendered, it must be under- 
stood as saying so with the following qualification which is absolutely 
necessary to prevent the most grievous injustice, ‘shall as between the 
lessor, on the one hand and the bankrupt, his trustee and estate, on the 
other hand, be deemed to have been surrendered’.’’* 

Justice, like truth, is a matter of controversy. So in a later case 
where the same section of the Bankruptcy Act was before the house of 
lords on similar facts,°® Lord Bramwell was unable to see that injustice 
was avoided by forsaking literal interpretation. He admitted that, if 
he thought it could be, he would be inclined to do so. But since he 
could not see it, he was able to say that he thought it “infinitely better, 
although an absurdity or an injustice or other objectionable result may 
be evolved as a consequence of your construction, to adhere to the words 
of an Act of Parliament than to alter those words according to one’s 
notion of an absurdity”’.'°° Here again Lord Bramwell was in a minority. 
The majority considered that the literal meaning ought to be limited 
because it was difficult to see on what principle parliament might have 
enacted it. There were no limiting words in the context; they relied 
upon their own view of the scope and object of the act. 

Lord Halsbury stated the doctrine of literalness as uncompromisingly 
as anyone.’ But in a case before the house of lords in 1890! he 
deserted it and appealed to the equity of the statute. After X had 
succeeded in procuring his release from custody on habeas corpus, the 
court of appeal reversed the order which made the rule absolute for 
habeas corpus. The power of the court of appeal to hear an appeal from 
an order of release was then challenged. The court of appeal upheld 
their power to do so and the matter went to the house of lords. It was 
conceded that there could not have been such an appeal prior to the 
Judicature Act. But s. 19 of that act'™ provided that the ‘‘Court of 
Appeal shall have jurisdiction and power to hear and determine appeals 
from any judgment or order, save as hereinafter mentioned, of His 
Majesty's High Court of Justice... . For all the purposes of any appeal 

. Within its jurisdiction and. . . the enforcement of any judgment 


At p. 756. 

Hill v. East and West India Dock Company, (1884) 9 App. Cas. 448. 
At p. 465. 

\0\ Hilder v. Dexter, [1902] A.C. 474. 

Cox v. Hakes, (1890) 15 App. Cas. 506. 

10836 & 37 Vict., c. 66. 
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or order made on such appeal, . . . the said Court of Appeal shall have all 
the power, authority and jurisdiction by this Act vested in the High 
Court of Justice.” An order making a rule for habeas corpus absolute 
was not among the express exceptions and was literally within s. 19. 
However, the majority of the house of lords held otherwise. They began 
with an assumption that the words could not have been intended to 
include an appeal from an order for habeas corpus. On reading the 
remainder of the act, they found that no procedure had been set up for 
hearing such appeals and that no express power had been given for the 
enforcement of an order reversing such a discharge. Lacking a procedure 
and a power of enforcement, any power of the court of appeal to hear 
such an appeal would be futile and absurd. Therefore they inferred 
that the legislature had not intended to include this appeal within the 
general words of s. 19. 

A consistent adherent of literalness would take serious objection to 
this reasoning. For nothing can be implied—not even a limitation 
unless it is necessarily implied.'“ The inferences made were not neces- 
sary, for, as Lord Morris pointed out in his dissenting judgment, the 
wide rule-making power in the Judicature Act allowed an interpretation 
to include power to make rules of procedure for such appeals and also 
that, if the power to hear an appeal was given in express words, it would 
carry, by necessary implication, power to enforce the order made. If the 
comprehensive words of s. 19 were regarded, in the absence of any con- 
textual limitation, as conferring an appeal, the logical inference was that 
the necessary implementing powers were impliedly included. If, on the 
other hand, it was assumed in advance that the legislature could not 
have intended such a result, the absence of express provisions respecting 
procedure and the power of enforcement tended to support the a priori 
view as to the limitation. Everything turned on the premise from which 
the court began its reasoning. ‘‘Save as hereinafter mentioned!’ How 
can a literalist strike out express words by the use of possible inferences? 
On another occasion, Lord Halsbury derided the very technique here 
employed.'® This case, carefully read and considered, enables one to 
understand the statement that there is something almost arbitrary about 
logical, grammatical interpretation.! 

14 Mersey Docks and Harbour Board v. Henderson Brothers, (1888) 13 App. Cas. 595 
(per Lord Halsbury L.C.), at p. 602; Regina v. Justices of Liverpool, (1883) 11Q.B.D. 638. 

10**Tt appears to me to be arguing in a vicious circle to begin by assuming an 
intention apart from the language of the instrument itself, and having made that 


fallacious assumption to bend the language in favour of the assumption so made” 
(Leader v. Duffey, (1888) 13 App. Cas. 294, at p. 301). 


06H. Lauterpacht, ‘‘Some Observations on Preparatory Work in Interpretation of 
Treaties” in 48 Harvard Law Review (1935), at pp. 574 ff. 
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There is little doubt as to what moved their lordships. This statute 
threatened to limit the efficacy of habeas corpus. They rallied to the 
cry of liberty, and put all their resources of ingenuity into an effort to 
secure something which was fundamental and which they could not 
believe parliament intended to infringe. Lord Halsbury could not 
believe that the legislature had suddenly reversed its policy of centuries 
respecting personal freedom. Lord Herschell said it would not be easy 
to exaggerate the magnitude of the change involved in such a construction. 
And Lord Bramwell at last found such an absurdity as justified departure 
from the plain words of the act. 

River Wear Commissioners v. Adamson'”’ is a well-known case on 
interpretation of statutes. Discussion of it here is excused by the fact 
that it shows, as few cases do, how judicial views upon the meaning of 
what appears, at first glance, to be plain words, can diverge, and also 
because the house of lords has recently been again obliged to considet 
the interpretation of the selfsame section of the Harbour Clauses Act of 
1847.'°° It provided that ‘“‘the owner of every vessel. . . shall be 
answerable to the undertakers [the harbour authority] for any damage 
done by such vessel or by any person employed about the same, to the 
harbour, dock. . .and the master or person having charge of such 
vessel through whose wilful act or negligence any such damage is done 
shall also be liable to make good the same... ."’. A ship which had 
been abandoned, after going ashore at the entrance to the harbour, was 
later driven into the harbour by a storm and caused damage to the dock. 
The harbour authority sued the owners for the amount of the damage. 

In spite of the comprehensive words of the act, the court of appeal 
felt obliged to give them a reasonable construction rather than one which 
led to an absurd and revolting conclusion.'°® The consequences of a 
literal interpretation were so startling; it was so contrary to the first 
principles of justice to hold a man answerable for damage without any 
fault on his part, that parliament could not have had such an intention. 
Therefore, the section must be read as incorporating by implication an 
exception in respect of damage due to an act of God. The words ‘‘master 
or person having charge of such vessel’’ encouraged some of the judges 
to hold that the section was limited to the case of a vessel in charge 
of some person. 

On appeal to the house of lords, the decision was upheld for different 


110 


reasons. Earl Cairns L.C. thought the section was procedural only 


1°97(1876) 1 QO.B.D. 546 (Ct. of App.); (1877) 2 App. Cas. 742 (H. of L.). 

\8Great Western Railway Company v. Owners of S.S. Mostyn, |1928] A.C. 57. 

The River Wear Commtssioners v. Adamson, (1876) 1 Q.B.D. 546, at pp. 548, 556. 
(1877) 2 App. Cas. 742. 
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and gave no rights not existing at common law. Lords Hatherley and 
Blackburn could not dissolve their grave doubts and hesitations to the 
extent of giving reasons for concurring in the majority conclusion. Lord 
O'Hagan declared that, regardless of injustice, effect must be given to 
the design of the makers of the act, but that we must not, without 
coercive necessity, attribute to parliament an intention to do so flagrant 
an injustice as to make a man liable without fault of any kind. Liability, 
he said, was meant to extend only to cases where someone was in charge 
of the vessel. Lord Gordon dissented on the ground that the plain literal 
meaning imposed liability and should be adhered to. Opinion may differ 
about the juridical respectability of the reasons advanced. But the 
real reason which weighed with the court of appeal and the house of lords 
is clear. They revolted against finding a man liable without fault. 
Lord Blackburn spoke for them all when he frankly admitted how 
desperately he had tried to find some ground for upholding the decision 
of the court of appeal. 

Almost fifty years later, the S.S. Mostyn was approaching the docks 
at Swansea when, without any negligence on the part of her crew, her 
anchor fouled an electric cable at the bottom of the channel. In an 
action by the dock authority against the owner of the vessel for the 
amount of the damage, the court of appeal held that, upon the inter 
pretation put on the section in the Adamson Case, it did not contemplate 
liability in the absence of negligence.""! The house of lords reversed the 
court of appeal and held the defendant liable in spite of the fact that 
negligence was negatived.!!” 

Their lordships were confronted with an awkward task. They had 
not only to interpret the section; they were obliged to respect their own 
previous decision in the Adamson Case and to determine its ratio decidendi. 
They were unable to agree as to either. Lord Haldane, adverting to the 
modern principle of insurance often found in recent statutes, had no 
difficulty in conceiving that absolute liability might have been intended 
by the legislature. In his view, the Adamson Case had decided that the 
statute involved no liability for a ship not under control by human 
agency. But the statute was too clear to excuse owners when it was 
under control of their agents, and they were liable regardless of negli 
gence. Lord Shaw appears to have thought that the literal meaning 
of the statute should have prevailed, but that the Adamson Case now 
excepted an abandoned ship. The words of the statute should be given 
the fullest effect compatible with that decision, and therefore the defend- 


M1The Mostyn, [1927] P. 25. 


12Great Western Railway Company v. Owners of S.S. Mostyn, (1928) A.C. 57. 
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ants were liable. Lord Blanesburgh had at least two reasons for qualify- 
ing the words of s. 74 to protect the owner in case of an act of God. He 
agreed with the decision in the Adamson Case, but regarded it as limited 
to the case where the damage was by an “‘irresistible and unsearchable 
providence nullifying all human effort’’. Lord Phillimore dissented. 
If the matter had been res integra, he would have thought the liability 
was absolute in every case. But the ratio decidendi of the house of lords 
in the Adamson Case was that the section was procedural only, and 
therefore there was no liability except in cases of negligent damage. He 
did not agree with this interpretation, but regarded himself as bound 
by it. Lord Dunedin dissented, taking the same view of the ratio 
decidendi in the Adamson Case as did Lord Phillimore, an interpretation 
which he (semble) thought was the proper one. 

After considering these two decisions on the meaning of this section, 
one finds it difficult to believe in the efficacy of the doctrine of literalness. 
Who could have foreseen that this section meant that the ship-owner was 
not to be answerable when his crew had abandoned the ship, but was 
to be answerable as long as they remained on board though unable, in 
the circumstances, to prevent the injury which happened? Most, if not 
all, of the confusion arose because a judicial ideal of no liability without 
fault dominated the interpretation in the Adamson Case. In the result, 
the only thing that can be said with certainty is that the house of lords 
in 1928 was either more impressed with the necessity of literal inter- 
pretation or was less alarmed at the prospect of liability without fault 
than it was in 1877. 

In 1894 the interpretation of a rule-making power came before the 
house of lords.""* The Patents Act of 1888 empowered the board of trade 
to make rules and provided that the rules should be ‘‘of the same effect 
as if they were contained in this Act’. In the tranquil nineties, the 
majority saw this only as a problem of the literal meaning of the words 
and stated (obiter) that they meant exactly what they said. By 1931, 
the rule-making power had been delegated so frequently in such sweeping 
terms that the courts could see subordinate legislative bodies dealing 
arbitrarily with liberty and property." Soin Yaffe’s Case,'” their lord- 
ships gave it as their opinion that the words, “‘the order. . . when made, 
shall have effect as if enacted in this Act’’, could not validate an order 
which the minister was not specifically empowered to make by the act 
itself. Lord Dunedin said it was inconceivable and contrary to common 
sense that the protection should extend without limit; and Lord Thanker- 








U3] nstitute of Patent Agents v. Lockwood, [1894] A.C. 347. 
'‘MWillis, Parliamentary Powers, etc., ch. i. 
116Rex v. Minister of Health: Ex parte Yaffe, [1931] A.C. 494. 
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ton held that it would require express words to oust the jurisdiction 
of the court to determine what fell within a power delegated by statute. 
Far from being a literal interpretation, this view deprives the clause in 
question of all meaning.' The shift in attitude is due to the fact that 
the judges saw in the former interpretation a threat to something they 
regarded as fundamental and they readily concluded that parliament 
could not have intended such a result. 

These cases have not been discussed at length because of any agree- 
ment or disagreement with the result reached. The judges are carrying 
on a creative task which no formula of interpretation can ever eliminate. 
They have been discussed because they show that literal interpretation 
breaks down in practice when parliament rises to ‘‘the dignity of a general 
proposition’’.''’ In each of these cases it could be plausibly argued that 
the words were amply wide to cover the case in hand. Indeed, to many, 
it may seem difficult to come to any other conclusion. But the judge, 
dissatisfied with the result in prospect, can always put to himself cases 
where the seemingly clear meaning leads to specially ridiculous results. 
Having thus raised a doubt as to the meaning of the words with respect 
to such cases, he concludes that any clarity which they appear to have 
is merely specious. Then he escapes to a consideration of what he thinks 
must have been meant. 

Lord Bramwell furnished a beautiful example of this device. In 
Twycross v. Grant,"'® the act in question required that every contract 
entered into by the company as the promoters or directors thereof should 
be disclosed in the prospectus. He argued thus: 


The section, in its terms, comprehends every contract entered into by the 
promoters before the issuing of the prospectus without limitation of antecedent, 
time or subject and would therefore, in terms, include a contract made twenty 
years before for taking a dwelling house in which a promoter had lived since... . . 
Suppose a director of a company engaged to be married to the daughter of a 
promoter and his reasons for becoming so, his wish to stand well with his intended 
father-in-law. Is the contract of marriage to be stated? If the father had 
agreed to settle any money on his daughter, is that to be stated? Why not?!!9 


After that, it was easy to get away from the words to a consideration of 
what must have been meant. And he found the clue to the meaning, 


'16See Willis, op. cit., pp. 62-82 for a full discussion. 
See n. 55, supra 
'8See p. 302, supra. 

‘At pp. 647-8. See also Gunnestad v. Price, (1875) L.R. 10 Ex. 65, at p. 74, where 
Bramwell B. used the same means to show the ambiguity of words. Speaking of this 
case, Jessel M.R. said that ‘“‘the ambiguity which the learned baron is there speaking ot 
is one of his own creating” (The Alina, (1880) 5 Ex. D. 227, at p. 232). See also Lord 


mal, 


Dunedin in Rex v. Minister of Health: Ex parte Yaffe, (1931] A.C. 494, at p. 502. 
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not in the social purpose which the legislation was designed to effect, 
but in his own view of what ought to be.'*° 

In this very result lies the strongest positive objection to the doctrine 
of literalness. In none of these cases did the judges feel sufficiently sure 
of their position to make a bold declaration that the words were ambig- 
uous and then to search the objective data available to them for the real 
meaning. To assert an ambiguity, where perhaps there is none, is to 
discredit literal interpretation to which they strongly adhere. To mis- 
carry in an open attempt to solve an ambiguity is clearly legislation. 
On the other hand, to assume a limitation which avoids unthinkable 
absurdities does not so directly affront doctrine and seems rather to 
flatter parliament than to flout it. Such limitations on general words are 
not so obviously legislative in character. The cases thus taken out of the 
statute are still subject to the previous law. Is that making new laws 
or affirming a very old one—the common law? Some such conjecture 
as to the thinking involved seems necessary to explain why, in the cases 
reviewed above, no attempt was made to search out the object and 
purpose of the legislation, but the limitation on the words was quietly 
drawn from the judges’ private view of policy. Whatever the process 
may be, the result is clear. In so far as the policy of legislation deviates 
from the judges’ personal view of what ought to be, the doctrine of literal 
interpretation frequently results in strict interpretation. 

The application of the doctrine to legislation which consists of an 
enumeration of particulars rather than a general statement must now 
be considered. Here the courts always refuse to extend it to particulars 
which are not mentioned. The process of applying common-law pre- 
cedents is in sharp contrast. In any decision upon particular facts at 
common law, there is deemed to be a principle implicit which justifies 
the subsuming of similar cases which later arise. But when the legisla- 
ture states a rule for one or a number of particular things or situations, 
it is not deemed to establish a principle to be applied to similar cases. 
The words used constitute the legislation, and to extend them is to 
usurp the function of the legislator. 

A statute imposing dock fees provided that ‘‘all lighters and craft 
entering into the said docks to discharge or receive ballast or goods to 
or from on board of any ship lying therein shall be exempt from the 
payment of any rates so long as such lighter or craft shall be bona fide 
engaged in discharging or receiving such ballast or goods as aforesaid"’. 
A lighter entered the docks with goods destined for a vessel then lying 
at the docks, but, because of the lack of space on the vessel, was compelled 
to leave the docks without discharging its cargo. In an action to recover 


See p. 302, supra. 
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dock rates from this lighter, the house of lords held that it was liable, 


! Lord Loreburn 


not being engaged in discharging or receiving cargo.” 
L.C. said that it would be making laws rather than interpreting them to 
hold the lighter exempt. 

S. 102 of the Municipal Corporation Act of 1835 provided that “‘it 
shall not be lawful for the said clerk to the justices, by himself or his 
partner to be. . . employed in the prosecution of any offender committed 
for trial by the justices of whom he shall be such clerk as aforesaid . 
and any person, being an alderman or councillor or clerk of the peace 
of any borough . . . who shall act as clerk to the justices of such borough 
or shall otherwise offend in the premises, shall, for every such offence, 
forfeit the sum of £100". One, who was clerk to the justices but was not 
an alderman, councillor, e/c., acted in the prosecution of offenders before 
the justices, and an action of debt was brought against him to recover 
the penalty.'* Though it was admitted that the present case was within 
the mischief and almost certainly intended to be covered by the act, 
the judges could not bring it within the words and refused to “strain” o1 
‘dislocate’ the language to include it. 

In Christophersen v. Lotinga,’™ s. 50 of the Common Law Procedure 
Act of 1854 came up for interpretation. It provided that a judge might 
order discovery of a document “‘upon application of either party to any 
cause. . . upon an affidavit by such party of his belief... "’. An order: 
tor discovery had been procured upon the affidavit of a clerk of the 
attorney of the plaintiff corporation, and the case came before the court 
on a rule to show cause why the order should not be rescinded. The 
court held that the party himself must make the affidavit, thereby deny 
ing to a corporation any use of the clause. The judges regretted this 
conclusion but found that the letter of the statute restricted its operation 
to parties. 

Che courts refuse to apply the statute where the words do not compel 
it.!** The imminence of an absurdity has power to limit words but not 

*1London and India Docks Company v. Thames Steam Tug and Lighterage Company 
Limited, {|1909] A.C. 15. 

“Coe v. Lawrance, (1853) 22 L.J.Q.B. 140 

1864) 33 L.J.C.P. 121. 

‘This could be profusely illustrated. See, e.g., Rex v. Inhabitants of Banbury, 
1834) 1 A. & E. 136; Regina v. Ellis. (1844) 6 Q.B. 501; Underhill v. Longridge, (1859 
29 L.J.M.C. 65; Regina v. Cleworth, (1864) 4 B. & S. 927; Regina v. Arnold, (1864 
5 B. & S. 322; Regina v. Inhabitants of Denton, (A864) 5 B. & S. 821; Smale v. Burr, (1872 
L.R. 8 C.P. 64; Pinkerton v. Easton, (1873) L.R. 16 Eq. 490; Whiteley v. Chappell, (1868 
L.R. 4 Q.B. 147; North Eastern Railway Company v. Leadgate Local Board, (1870) L.R 
9 Q.B. 157; Regina v. Dyott, (1882) 9 Q.B.D. 47; Davis v. Stephenson, (1890) 24 Q.B.D 
529; Earle v. Kingscote, |1900] 2 Ch. 585, approved by the house of lords in Edwards v 
Porter, (1925] A.C. 1 
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to extend them. The judges refuse to look at the policy or purpose 
of the legislation for confirmation of possible implications of the language 
used. Where a particular is not provided for in express terms, it is a 
casus omissus; the inducing of a principle is forbidden and, as Cave J. 
once said about such cases, ‘‘arguments from reason do not affect the 
question’”’.!* 

Of course, in many of these cases where the judges refuse to extend 
the operation of the legislation, the particular expressions used are not 
at all capable of the extended meaning which is sought and nothing 
short of the common-law technique of inducing a general principle from 
the particulars would suthce. Therefore, one who holds that words do 
impose limits cannot quarrel with many of these decisions. They have 
not been discussed or referred to for that purpose, but rather for the 
purpose of showing how far-reaching the evil effects of literal inter- 
pretation have been. The results in many of these cases are absurd 
enough to bring the administration of justice into discredit;' but the 
absurdity is due, not to the interpretation in the particular case, but 
to the fact that legislatures have been driven by the restrictive inter- 
pretation put by the courts on general expressions to attempt to provide 
specifically for every eventuality. Much of the judicia! agony, brought 
on by casus omissi and palpable evasions of remedial legislation,'*’ is a 
direct visitation of the sins of their forebears. In so far as legislatures 
in the present day are reverting to conciseness of expression, the absurd- 
ities arising from the inability of the courts to extend the operation of 
the statute beyond the words used are tending to disappear. And the 
practice, now well established, of delegating power to administrative 
authorities to make rules and regulations provides a method of evading 
most of the difficulties of this kind in the field of public law. Rules and 
regulations are more carefully planned in respect of detail, are determined 
upon in a less contentious atmosphere, and are much more easily amended 
than acts of parliament. For the present and the future, the main 
problem is the approach of the courts to legislative generalities. 

The manner in which the judges at present limit general expressions 
in accordance with their own view of policy has already been pointed out. 
This regrettable result has been traced to a misplaced belief in the uni- 
versal ethicacy of literal interpretation. Excessive particularizing in 
legislation has been charged to the same cause and the insoluble dilemmas 


1% Mayor v. Collins, (1890) 24 Q.B.D. 361, at p. 363. 

'26See cases cited in n. 124. 

27Perhaps the most poignant expression of this distress is that of Coleridge C.J. 
in Ramsden v. Lupton, (1873) L.R. 9 Q.B. 17, at p. 27: “I abstain from saying whether 
| decide this case with regret or otherwise.” 











312 THE UNIVERSITY OF TORONTO LAW JOURNAL 


of interpretation which thus arise have also been dwelt upon. The cases 
discussed and cited have been largely drawn from private law with a 
view to showing that these defects of technique are general in the judicial 
treatment of statutes. At the same time, it has been contended that 
these defects are not inherent or inevitable in the judicial process. 
Recognition of the fact that words do not have exact, literal meanings 
deflates the doctrine based on that assumption but does not impugn the 
sovereignty of parliament. It was only the circumstance of parlia- 
mentary sovereignty, colliding with the practice of strict and liberal 
construction in a day when legislation was made up of a mass of parti- 
culars, which made literal interpretation appear as a necessary incident 
of it. The reproach that, when judges look beyond the words for the 
meaning, they usurp the function of legislation also rests to a great 
extent on a belief in exact, literal meaning. In so far as it does not, 
our fear of judicial legislation has been largely dissipated by the ‘‘debunk- 
ine’’ of the doctrine of the separation of powers. For those who still 
recoil from the thought of judges as legislators there is always the high 
persuasive authority of the supreme court of the United States that 
the amplifying of legislative generalities does not necessarily involve 
legislation.'*5 

The supremacy of parliament would not be shaken in any way if the 
courts should throw off the spell of literalness and then, by virtue of a 
legislative fiat or judicial indulgence, proceed, where necessary, to ex- 
amine the objective data which will reveal the aim and object of the 
legislation. A survey of what they have done with statutes fixing the 
law of public administration will, it is believed, show that nothing short 
of this step will suffice to preserve for the courts their traditional rdle in 
the field of public law. 

J. A. Corry 


University of Saskatchewan. 


28Such authority granted by congress to administrative bodies does not infringe 
the prohibition against delegation of legislative power. See Field v. Clark, (1892 
143 U.S. 649; Buttfield v. Stranahan, (1904) 192 U.S. 470; United States v. Grimaud, 
(1911) 220 U.S. 506; Interstate Commerce Commission v. Goodrich Transit Company, 
(1912) 224 U.S. 194, at p. 214. See these cases approved in Panama Refining Company 


v. Ryan, (1935) 293 U.S. 388 
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SEPARATION OF POWERS: A STUDY IN 
ADMINISTRATIVE LAW 


HE essence of law is not logic but experience—a commonplace, but 
as such all the more valuable. Logic delights in categories and 
differentiations; experience is a guide which is unconscious of them and 
provides life with working principles. Faced with the almost over- 
whelming weight of legal and juristic discussion, characteristic of recent 
years, the common lawyer may well be warned against the danger of 
paying too much attention to the niceties of formal logic. We know 
only too well how they have tended to obfuscate many fields in private 
law; while in public law proposals for constructive reform, for bringing 
law into relation with the vast concerns of modern social life, have been 
curtailed or atrophied by the fine precisions of dialectic. It happens all 
too frequently that a scheme, whose legal application has been carefully 
worked out, whose benefits have already become evident to the com- 
munity, suffers perhaps irremediable damage among the uninformed 
public, as some critic—often a lawyer—steeped in scholasticism and 
obsessed with doctrine, submits it to the test of logical principles out of 
tune with life, and works up passion in the name of legal shibboleths 
whose meaning he has forgotten, if in truth he has ever understood them. 
It would take us far afield were we to give examples or illustrations. 
However, amid the complexities of the situation the evils to which we 
have referred are most evident in the criticisms directed against admin- 
istrative law. Of these, perhaps the most insidious, as well as the most 
ill-informed, is the insistent argument that public administration is 
necessarily divided into three parts, always has been so divided, and 
always must be so divided—legislative, executive, and judicial—other- 
wise “hallucinations” such as ‘‘the rule of law’’, ‘‘the rights of English- 
men”, ‘individual liberty’’, and the like must inevitably disappear, and 
logic must be robbed of its symmetrical beauty and childlike simplicity. 
This theory of the separation of powers requires, then, to be carefully 
examined, its origins laid bare, its validity determined If it ever 
possessed a working reality, is it of eternal and essential application? 
If it is hallowed by traditions and consecrated by great names, must we 
of necessity bow down in the groves of our forbears and give to them the 
doubtful honour of primitive ancestor-worship? 
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The influence in modern times of the doctrine of the separation of 
powers can undoubtedly be traced to a misinterpretation on the part of 
Montesquieu to which we shall return. Its roots, however, lie much 
deeper, for in one form or another the doctrine has formed part of juristic 
philosophy since the time of Aristotle, who, while recognizing a threefold 
division of powers, was more concerned with the organic than the 
functional, and did not lay down the rigid differentiation which to-day 
is associated with the doctrine.' Subsequently, Polybius developed the 
doctrine along the lines that stable government could best be secured by 
a system of checks and balances, whereby the various aspects of admin- 
istration offset and controlled each other.2. Thus, from ancient philos- 
ophy flow two principles which have influenced the theory and at times 
the application of modern public law: (i) that the powers, or rather 
functions,® of government are of three sorts, and (ii) that the most 
beneficial and least frictional constitution is that in which the various 
elements are carefully controlled. We must remember that these 
generalizations were drawn from actual constitutional experience in city 
states, at a time when in some degree democratic principles were at work. 
As these principles became obscure, we find the generalizations forgotten, 
or indeed attacked, as theorists felt called on to defend existing systems 
or, like the ancient philosophers, to derive arguments from their own 
experience. Thus, as various forms of centralization or absolutism 
appear, Bodin, Milton, Puffendorf, and Hobbes, for example, defend the 
single ruler against all claims for the distribution of governmental powers.‘ 
In England, the failure of royal autocracy in the seventeenth century 
led to much searching of hearts, much groping over a ‘‘popular’’ ideal; 
and its recrudescence in the person of James II and his subsequent 
“abdication” appeared to call for a re-examination of the basic founda- 


Politics, V1, 14. Cf. W. A. Dunning, A History of Political Theories, Ancient and 
Medieval (New York, 1927), pp. 76, 96; J. A. Fairlie, ‘The Separation of Powers’’ 
in 21 Michigan Law Review (1923), at pp. 393 ff. 

Histories, V1, 3-10. Cf. Cicero, De Republica, bk. II, ch. xxiii: ‘Stato esse optume 
constitutam rem publicam, quae ex tribus generibus illis, regali et optumati et populari, 
confusa modice.”’ 

‘Cf. C. J. Friedrich, ‘Separation of Powers” in Encyclopaedia of the Social Sciences 
New York, 1934), vol. XIII, p. 665. 

‘J. Bodin, Les six livres de la republique, vol. 11, ch. i; J. Milton, The Ready and Easy 
Way to Establish a Free Commonwealth; S. von Pufendorf, De Officto and Jus Naturae; 
.. Hobbes, Leviathan, ch. xviii. See A. Esmein, Droit constitutionnel (7th ed., Paris, 
1921), vol. I, at pp. 457-8; W. A. Dunning, History of Political Theories from Luther to 
Montesquieu (New York, 1928), pp. 103 f.: J. A. Fairlie, op. cit., at pp. 394-5. 
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tions of public law. John Locke undertaking the task—a glorious duty 
to the devout whig, a snare and a delusion to the convinced legitimist 
saw a solution to the political problems of the time, if not of the future, 
in certain essential principles which included the separation of powers. 
It is unnecessary to examine these in detail. Interest lies specially in the 
fact that Locke was strongly inclined to emphasize the differentiation 
of functions rather than of organs, and thus we are not concerned with 
the fact that the separation of powers did not assume in his hands the 
clarity of later definition. In addition, he is an observer, seeing and 
knowing the English political machine actually at work. There he found 
functional not organic differentiations; and thus he escaped the liability 
to err which distinguished other and especially foreign observers, such 
as Montesquieu to whom we now turn.° 

The doctrine of the separation of powers, as it is commonly under- 
stood to-day, may be said to have originated with Montesquieu.  Al- 
though he owed not a little to previous writers, especially to Locke,‘ 
vet in his hands it took on a new precision which has had a profound 
influence on political and legal thought.’ The executive, the legislature, 
and the judiciary are formally distinguished and separated through a 
process of generalization—inadequate and incomplete it is true’—from 
the British constitution as it existed in the first half of the eighteenth 
century. More important perhaps than this process of generalization is 
the influence on Montesquieu’s thought of the idea that the purpose of 
government is liberty, and that a system of checks and balances is 
essential in every government if this end is to be secured.’ While, for 
the present discussion we can disregard Montesquieu’s influence on 
'° yet it had an authority in the United States which 
can hardly be exaggerated, especially in that aspect which defended the 


European states, 


necessity of the doctrine, if political freedom were to be preserved. 

‘See Locke, Essay on Civil Government, bk. Il, passim; H. Finer, The Theory and 
Practice of Modern Government (London, 1932), ch. iv. For Locke's method, see Esmein, 
op. cit., vol. l,at p. 460. Cf. also Fairlie, op. cit., at p. 396, who suggests that in refusing 
to distinguish the judicial from the executive function, Locke was influenced by the 
fact that the judges were still subject to the control of the crown. 

‘See Esmein, op. cit., at p. 460; Finer, op. cit., at pp. 153-4. 

‘See Finer, op. cit., at p. 153; W. Bondy, The Separation of Governmental Powers 

New York, 1896), at p. 13; Report on Ministers’ Powers, 1932 (Cmd. 4060), at pp. 8 ff. 

‘See W. Ivor Jennings, The Law and the Constitution (London, 1933), at pp. 1 ff.; 
Esmein, op. cit., at p. 463; W. S. Carpenter, ‘‘The Separation of Powers in the Eighteenth 
Century” in American Political Science Review (1928), vol. XXII, p. 35. 

’Esprit des lois, vol. XI, chs. iv, vi. 

See Esmein, op. cit., at pp. 464 ff.; Finer, op. cit., at pp. 166 ff.; Fairlie, op. cit., 
at pp. 406 ff. 
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This point of view has coloured from the very beginning American 
juristic thought and American constitution-making, and Montesquieu 
became ‘‘the oracle who [was] always consulted and cited’’.!' Madison 
declared that ‘‘the accumulation of all powers, legislative, executive, and 
judiciary, in the same hands, whether one, a few, or many, and whether 
hereditary, self-appointed, or elective, may justly be pronounced the very 
definition of tyranny’’; and he regarded this as a political truth of the 
greatest intrinsic value and one stamped with the authority of the most 
enlightened patrons of liberty.'2. Therefore liberty and government can 
be reconciled only by a system of checks and balances.'* Hamilton, 
Jefferson, Adams, Mason, and others were equally emphatic. It would 
take us too far afield to examine the federal and state constitutions, but 
it is well known that in them the doctrine has become fundamental 
law’’—a position succinctly summed up by Mr. Justice Miller: 

It is believed to be one of the chief merits of the American system of written 
constitutional law, that all the powers intrusted to government, whether state or 
national, are divided into the three grand departments, the executive, the legis- 
lative, and the judicial. That the functions appropriate to each of these branches 
of government shall be vested in a separate body of public servants, and that the 
perfection of the system requires that the lines which separate and divide these 
departments shall be broadly and clearly defined. It is also essential to the 
successful working of this system that the persons intrusted with power in any 
one of these branches shall not be permitted to encroach upon the powers 


confided to the others, but that each shall by the law of its creation be limited 
to the exercise of the powers appropriate to its own department and no other.'® 


For the moment we are concerned only with the American doctrine, and 
not with its modifications in actual life. Later we shall return to these, 
when the doctrine is reviewed and analysed from the practical and not 
the theoretical aspect. 

In spite of the fact that there is no written constitution in England, 
where constitutional changes are carried out by the ordinary processes 
of law-making, and where neither the custom, practice, nor conventions 
of the constitution ever allowed a water-tight division of powers, the 
doctrine had an effect which cannot be neglected. It is true that the 


‘The Federalist (Philadelphia, 1871), no. 47. 

\2Tbid. 

'Jbid., no. 48. 

‘“4Ibid., no. 51; T. Jefferson, Notes on the State of Virginia, pp. 193 ff.; Works of 
John Adams (Boston, 1851), vol. IV, p. 186; K. M. Rowland, The Life of George 
Mason (1892); M. Farrand, Records of the Federal Convention (New Haven, 1911), passim 

‘The Federalist, no. 47; Fairlie, op. cit., at p. 397, n. 10; W. Bondy, The Separation 
of Governmental Powers (New York, 1896), ch. iii 

‘Kilbourne v. Thompson, (1880) 103 U.S. 168, at pp. 190-1; 26 L.Ed. 377. 
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early political theorists, such as Paley, John S. Mill, and H. Sedgwick,"’ 
make only cursory references to it; but with Blackstone it passes at least 
into the stream of English legal thought: 


{Wherever] the right both of making and of enforcing the laws is vested in one 
and the same man, or one and the same body of men; and wherever these two 
powers are united together, there can be no public liberty. ~The magistrate may 
enact tyrannical laws, and execute them in a tyrannical manner, since he is 
possessed, in quality of dispenser of justice, with all the power which he, as 
legislator thinks proper to give himself.... Were [the judicial power] joined 
with the legislative, the life, liberty, and property, of the subject would be in the 
hands of arbitrary judges, whose decisions would be then regulated only by their 
opinions, and not by any fundamental principles of law; which, though legislators 
may depart from, yet judges are bound to observe. Were it joined with the 
executive, this union might soon be an overbalance for the legislative.'® 


This penetration displays what are usually called characteristic 
English features Little notice of the doctrine seems to have been taken 
by practical lawyers interested in the everyday affairs of the profession, 
until some of them were startled out of their equanimity, as political 
theorists and doctrinaires, donning ‘‘the cap of liberty’, proceeded to 
attack the whole system of the delegation of powers to administrative 
bodies. The source of their awakening was unfortunate, for it pro- 
ceeded from some vague idealized concept, some abstract fear that the 
“eternal principles’’ of the constitution were being violated, with little 
or no attention to the fact that the constitution does not possess and 
never did possess ‘‘fundamentals’’, that law is made for man and not 
man for law, and that practical workings are of more value than the 
beautiful symmetry of any legal or political theory. Doubtless the 
theorists were influenced by the increasing volume of delegated legisla- 
tion, which seemed to them to constitute a real menace to parliamentary 


'9 while at the same time administrators seemed to be 


“‘sovereignty”’, 
slowly but surely undermining the essential nature of the English judicial 
system—‘‘the rule of law’’ was at stake! On the other hand, those 
practical lawyers who were swept off their feet by the attack forgot the 
history of equity, forgot that for generations parliament had been 
delegating powers, that administrators had long been exercising judicial 


“W. Paley, Moral and Political Philosophy, vol. VI, ch. viii; J. S. Mill, Represent- 
ative Government, ch. xiv; H. Sidgwick, Elements of Politics (London, 1897), ch. xix. 
See Fairlie, op. cit., at pp. 414-7. 

'SCommentaries on the Laws (Dublin, 1771), vol. 1, at pp. 146, 269. 

'°For a general review of the influence of the doctrine on legal and political thought, 
see Chih-Mai Chen, Parliamentary Opinion of Delegated Legislation (New York, 1933). 
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functions, and that writers on constitutional law, many in strong terms, 
had urged the further delegation of powers.*° 

The great war almost necessarily silenced protests, as “democracy” 
itself seemed to be fighting for its very existence. With the ending of the 
war, the time appeared ripe to get rid of D.O.R.A. and all its irritating 
evils, and opportune for an attack in general terms on what was now 
commonly called ‘bureaucracy’. The leaders included the lord chief 
justice of England and the professor of jurisprudence at Oxford,*! while 
from parliament and from the bench support was not wanting. For 
example, in October, 1929, Lord Banbury, in the debate in the house 
of lords on the Factory and Work Shop (Cotton Cloth Factories) Act, 
said 


This bill perpetuates a vicious principle which unfortunately has grown much 
in the last few years. It gives power to a government department to usurp the 
functions of parliament and to pass what they call regulations which have the 
effect of an act of parliament and which deal with his majesty’s subjects; in fact, 


this does what in days gone by caused a king to lose his head. 


Criticism from the courts became more pronounced as parliament, 
apparently convinced that the traditional conservatism of the judiciary 
was ill-suited for the application of new social standards, and itself 
groaning under the weight of unparalleled burdens, boldly took the bit 
between its teeth, and began to withdraw more and more jurisdiction 
from the courts. This criticism is well illustrated from the remarks of 
Mr. Justice Scrutton: 


One of the valuable rights of every subject of the king is to appeal to the king 


in his courts if he alleges that a civil wrong has been done to him... . Unless its 


A. Todd, Parliamentary Government in England (London, 1867), vol. I, at pp. 
291-2; Lord Thring, Practical Legislation (London, 1877), at pp. 12-3; F. W. Maitland, 
Constitutional History of England (Cambridge, 1920), at pp. 501, 506; A. V. Dicey, 
Law of the Constitution (8th ed., London, 1920), at pp. 49-50. ‘It is of special interest to 
find Dicey in this group. In attacking attempts by parliament to work out the details 
of legislation——‘‘this evil’’——he advocates government by executive decrees, ordinances, 
or proclamations supplementing parliamentary legislation. Cf. also Report of the 
Committee on Ministers’ Powers, 1932 (Cmd. 4060), at p. 92: “‘It is obvious that the 
separation of powers is prima facte the guiding principle by which parliament when 
legislating should allocate the executive and judicial tasks involved in its legislative 
plar."’ We must not, however, forget that intermittent protests had been raised in the 


past against the delegation of powers. It would be a work of supererogation to give 
detailed references to these, as Dr. Chen (op. cit., passim) has referred fully to them 
‘Lord Hewart, The New Despotism (London, 1929); C. K. Allen, Bureaucracy 
Triumphant (Oxford, 1931 
“72 House of Lords Debates 5, ss. 932-3. Cf. Lord Shaw in Rex v. Halliday 
Ex parte Zadig, \1917| A.C. 260, at p. 287. 
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language clearly convinces me that this was the intention of the legislature I 
shall be slow to give effect to what is a most serious interference with the liberties 
of the subject.?% 
A few years later his lordship was even more emphatic. After referring 
to ‘‘star chamber”’ clauses which appeared to oust the jurisdiction of the 
courts, he said: 
I cannot think it desirable that when parliament delegates authority to affect 
property and persons only if certain statutory conditions are observed, it should 
then pass clauses which, it may be contended, allow their delegates to contravene 


these conditions, and make ultra vires orders which cannot be controlled by the 


courts which have to administer the laws of the land.** 


In Canada, following British precedents, the various legislatures have 
not been behindhand in the delegation of powers, and have met with 
criticism expressed in no uncertain terms. It would take us too far afield 
to refer to this criticism in the legislatures themselves, in the press, and 
in the law journals. It will be sufficient to draw attention to the clear- 
cut statements of the chief justice of Ontario, in which he boldly attacks 
the “invasion of the people's rights’’ by irresponsible legislators. 


Il 


It is reasonably clear from what has been said that the doctrine of 
the separation of powers has had a distinct influence on legal and political 
thought and action in the common-law countries. Whether this influence 
is based on the conception that (i) the doctrine is an essential element 
in efficient government; or (ii) is a necessary safeguard of the liberty 
of the citizen; or (iii) isa practical differentiation of organs or of functions, 
need not at the moment detain us. For our purposes the fact of the 
influence of the concept remains important; and we must in this connexion 
recall what Professor Willis has well said: ‘No concept can safely be 
accepted as a guide to future action unless: (i) it has an accurate mean 
ing, and (ii) the theory upon which it is based, if it ever was valid, still 
retains its validity.’ 

The first question which arises is as to the validity of the concept in 
English public law. The answer is that, neither in theory nor in practice, 
was it ever a part of the English constitution.2’? That parliament, the 


Jn re Boaler, \1915| 1 K.B. 21, at pp. 36-7. 

‘*Rex v. Minister of Health: Ex parte Yaffe, \1930| 2 K.B. 98, at p. 148 See also 
P. B. Maxwell, Interpretation of Statutes (7th ed., London, 1929), ch. » 

‘Sir William Mulock C.J.O. in 12 Canadian Bar Review (1934), at pp. 35 ff. 

*| University of Toronto Law Journal (1935), at p. 72 

7C, S. Emden, Principles of British Constitutional Law (London, 1925), passim; 
Report on Ministers’ Powers, at p. 9. 
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executive, and the judiciary have at all times exercised all three functions 
needs no elaboration. Indeed, at the moment when Montesquieu, with 
poor ‘‘documentation historique—pour ne rien dire de plus’’, and with 
a picture before him drawn ‘‘du fond de ses vignes bordelaises sous le 
clair soleil de sa Gascoigne’”’ of ‘‘la brumieuse Angleterre et les anglais’’,** 
was unconsciously becoming the foundation head of the conceptual 
stream, this situation clearly existed. As a matter of fact, it has never 
been found possible to differentiate absolutely the functions of govern- 
ment; and in the British Empire’ not only are the legislative, executive, 
and judicial functions inextricably intertwined, but numerous admin- 
istrative bodies are at work carrying on activities and performing duties 
of a composite character. Indeed, these facts have been recognized as 
inevitable and unavoidable. In referring to them the Report of the 
Committee on Ministers’ Powers has said: 


We do not agree with those critics who think that the practice lof delegating 
legislative power] is wholly bad. We see in it definite advantages. ... But in 
truth whether good or bad the development of the practice is inevitable. It isa 
natural reflection, in the sphere of constitutional law, of changes in our ideas of 
government which have resulted from changes in political, social and economic 
ideas, and of changes in the circumstances of our lives which have resulted from 
scientific discoveries. . .. Our conclusion on the whole matter is that there is 
nothing radically wrong about the existing practice of parliament in permitting 
the exercise of judicial and quasi-judicial powers by ministers.™ 


°*H. Lévy-Ullmann, Le systéme juridique de l'Angleterre (Paris, 1928), at p. 366. 
loo much criticism need not be directed at Montesquieu, when we recall that British 
subjects in America and Blackstone himself misinterpreted the essential feature of 
British constitutional law. Cf. Esmein, op. cit., vol. I, at p. 463. 

*9In the Dominions, the tendency is pronounced, although it has attracted less 
attention and in consequence less opposition and criticism than in England. See 
W. P. M. Kennedy, ‘Aspects of Canadian Administrative Law" in 46 Juridical Review 
(1934), at pp. 203 ff.; J. A. Corry, ‘Administrative Law in Canada” in Proceedings of 
the Canadian Political Science Association (1933), vol. V, pp. 190 ff.; K. H. Bailey, 
‘‘Administrative Legislation in the Commonwealth” in 4 Australian Law Journal (1930), 
at pp. 7 ff., 38 f.; A. Lourie, ‘‘Administrative Law in South Africa’ in 44 South African 
Law Journal (1927), at pp. 10 ff.; W. P. M. Kennedy and H. J. Schlosberg, Law and 
Custom of the South African Constitution (Oxford, 1935), ch. xix. 
published theses in Harvard Law School library are of value: J. F. Davison, Judicial 
Power and Administrative Control in the Dominion of Canada (1929); Dunlop and Snod- 
grass, The Board of Railway Commisstoners for Canada (1926); Gavsie, Tax Boards 
and the Courts in the Dominion of Canada (1930); Macdougall, Workmen's Compensation 
Board of Ontario (1930); MacIntyre, Study of Liquor-Control Boards in Canadian Prov- 
inces (1930); Malaviya, Plea for Separation of Judicial and Executive Functions in 
British India (1926); Sayre, Administrative Law in New Zealand (1925); Tennant, 
Limitations on Administrative Discretion in the Light of Privy Council Decistons (1925). 

"°Cmd. 4060, at pp. 4-5, 115. 


The following un- 
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Even in the United States, where the doctrine of the separation of powers 
is considered fundamental, ‘‘the tripartite separation of powers .. . has 
suffered most’! in face of a “law development which has manifestly 
become inevitable’’.** In other words, in the modern traditional home 
of the doctrine, practical necessity daily tends to modify the theory, a d 
the strong demands of social functionings bite into over-simple or over- 
rigid concepts however hallowed. 


III 


There remain for discussion the effects which the doctrine has had 
on judicial decisions. These decisions, for purposes of analysis may be 
treated under two heads: (a) judicial review of administrative action, 
where our interest will lie specially in the various interpretations placed 
by the courts on the three terms—‘‘legislative’’, ‘‘executive’’, and 
‘“judicial’’-—or on such derivations from them as ‘‘ministerial’’ and 
‘‘administrative” ;* (6) judicial construction of constitutional instruments. 

(a) Where the courts are called upon to review the acts of admin- 
istrative officers, the meanings of the various terms assume importance 
in determining three matters: (1) whether any of the prerogative writs 
are available; (2) what the nature of the hearing, which precedes an 
administrative decision, must be; (3) whether a public officer is immune 
from suit for acts done in the performance of his duties. 

1) Since the continental scheme of administrative courts has never 
been adopted in the common-law jurisdictions, it follows, as Dicey has 
pointed out, that, in such jurisdictions, ‘‘every man whatever his rank 
or condition is subject to the ordinary law of the realm, and amenable 
to the jurisdiction of the ordinary tribunals’’.*° Consequently, where a 
citizen has ostensibly suffered injury through the action of an admin- 
istrative officer, the latter would be brought before an ‘‘ordinary’’ court, 
and the action would proceed along common-law lines, with the result 


E,W. Patterson, The Insurance Commissioner in the United States: 
Administrative Law and Practice (Cambridge, Mass., 1927), at p. 5. 
*Senator Root, in 41 Reports of American Bar Association (1916), at p. 368. 
‘Cf. T. M. Cooley, Treatise on the Constitutional Limitations (6th ed., Boston, 1890), 
at pp. 137 f., 504 ff.; R. Pound, The Spirit of the Common Law (Boston, 1921), at p. xii; 
J. Dickinson, Administrative Justice and the Supremacy of Law in the United States 
Cambridge, Mass., 1927). 


A Study in 


“The phrase “judicial review of administrative action” is used here in its widest 
sense to signify the attitude of the courts towards administrative action. Compare, 
however, D. M. Gordon, ‘Administrative Tribunals and the Courts” in 49 Law Quarterly 
Review (1933), at pp. 94 ff., 419 ff. 

Law of the Constitution (8th ed., London, 1920), at p. 189. 
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that the general administrative social purpose was as a rule obscured, 
while no clear-cut doctrine of official immunity was developed. In other 
words, the principles of the common law magnified the individual citizen 
and obscured the benefits of the community, while a responsibility was 
too frequently thrown on the administrator which in fact belonged to 
the state—faute de service and faute personnelle were not distinguished as 
in French administrative law.*® When, then, the activities of admin- 
istrators increasingly demanded judicial attention, the courts, neither 
endowed nor provided with principles of review, proceeded to treat 
administrators as inferior courts and brought forth from the armoury 
of the common law the prerogative writs—‘‘a variegated system of 
remedies against the wrongful or erroneous exercise of administrative 
power. . . |whose adequacy] depends partly upon the manner in which 
a number of specific remedies, each limited in its sphere, complement 
each other’’.“7 We must examine these remedies—three only of which 
concern us here: mandamus, prohibition, and certiorari—and analyse 
the method of their application. 

It would appear from judicial decisions that mandamus will issue only 
in those cases where a ‘“‘ministerial’’, as distinguished from a ‘“‘judicial”’, 
duty is to be enforced.** This point of view has been expressed extra- 
judicially as follows: 


Stated in general terms, the principle is that mandamus will lie to compel the 
performance of duties purely ministerial in their nature, and so clear and specitic 
that no element of discretion is left in their performance, but that as to all acts 
or duties necessarily calling for the exercise of judgment and discretion on the 
part of the officer or body at whose hands their performance is required, mandamus 


will not lie.” 


Thus the term ‘“‘ministerial’’ seems to mean a duty ‘‘unattended with the 
exercise of any degree of official judgment or element of discretion” ,*° 
while ‘‘judicial’’ seems to imply the exercise of some sort of discretion. 


Stated thus the problem appears eminently simple. An examination, 


“Cf. C. K. Allen, op. cit., at pp. 45 ff. See, generally, L. Trotabas, ‘‘Liability in 
Damages under French Administrative Law” in Journal of Comparative Legislation and 
International Law, ser. 3, vol. XII, at pp. 44 ff., 213 ff.; vol. XIII, at pp. 56 ff.; vol 
XIV, at pp. 78 ff 

“E. Freund, Administrative Powers over Persons and Property (Chicago, 1928), at 
p. 227 

‘Regina v. Law, (1857) 7 E. & B. 366; Ex parte Cook: In re Dyson, (1860) 2 E. & 
E. 586; Regina v. Justices of London, \1895} 1 Q.B. 214, at p. 217. 

‘J. L. High, A Treatise on Extraordinary Legal Remedies (3rd ed., Chicago, 1896), 

at pp. 31-2. See also Rex v. Arndel, (1906) 3 C.L.R. 557; Kendall v. United States, 
1838) 12 Peters 524 


“High, op. ctt., at p. 92. 
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however, of the judicial decisions discloses that the simplicity is more 
theoretical than real. For example, in The Commissioners for Special 
Purposes of the Income Tax v. Pemsel,*' mandamus was sought to compel 
the commissioners to grant allowances in respect of income tax on 
property held for charitable purposes—a duty alleged to be imposed on 
them by statute. When the commissioners refused to grant such allow- 
ances, the court examined the facts, concluded that the property con- 
cerned was held for charitable purposes, and that mandamus would lie. 
Similarly, in Regina v. Commissioners for Special Purposes of the Income 
Tax," where the commissioners for special purposes had refused to repay 
taxes overpaid by an applicant, who had obtained a certificate in his 
favour from the commissioners for general purposes, it was held that 
mandamus would lie, since the defendant commissioners had failed to 
establish that the commissioners for general purposes had no jurisdiction 
to grant such a certificate. Again, in Regina v. Local Government Board * 
the court granted mandamus to the local government board, where that 
body had refused to exercise jurisdiction due to a misconstruction of its 
statutory powers. These examples, drawn from many that are available, 
call for certain observations. On the one hand, it may be argued, as 
indeed the courts maintained, that there was no discretion invested in 
the authority to whom mandamus issued. On the other hand, however, 
it may be contended that the authority was called upon to exercise some 
discretion in determining whether there was or was not jurisdiction 
lying either with itself or with a body on whose authority it was called 
on to act. Similar criticism might be forthcoming if a detailed examina- 
tion were made of the cases dealing with mandamus to magistrates. It is 
generally accepted that no mandamus will lie to a magistrate who has 
exercised, bona fide, his discretion ;4 whereas mandamus will lie at common 
law where he has taken into account extraneous circumstances.” Surely 
in such cases the magistrate’s discretion is being controlled by a writ? 
It would seem, then, that the theoretical distinction between ‘‘ministerial"’ 
and “judicial” is not of uniform application in practice. 

Apart from this lack of precision in connexion with the terms employed 
to describe situations in which the courts will or will not issue mandamus, 

{1891} A.C. 531. 

2(1888) 21 Q.B.D. 313. 

(1885) 15 Q.B.D. 70. 

“Cf. Ex parte Lewis, (1888) 21 Q.B.D. 191; Regina v. Adamson, (1875) 1 Q.B.D. 
201; Regina v. Ingham et al. (Justices of the West Riding of Yorkshire), (1849) 14 QO.B. 396. 

“Cf. Regina v. Adamson (supra); Regina v. Evans, (1890) 62 L.T.R. 570; Rex v. 
Bennett: Ex parte Bennett, (1908) 72 J.P. 362. 

Cf. D. M. Gordon, ‘‘The Observance of Law as a Condition of Jurisdiction” in 47 
Law Quarterly Review (1931), at pp. 585 ff. 
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it is interesting to note that the courts have, on occasions, complicated 
the nomenclature. Thus in a leading American case, Taney C.J. used 
the term ‘‘executive’’ to denote duties ‘‘in which judgment and discretion 
were to be exercised’’*7—+.e. duties, which, under the terminology already 
discussed, would be called ‘“‘judicial’’. Again, in Canada, Fitzpatrick 
C.J. employed the term ‘‘administrative’’ to denote duties commonly 
called ‘‘ministerial’’.“* On the other hand, the term ‘‘ministerial’’ has 
been used in the sense of “‘inferior’’.*% 

From this consideration of the ambit and purposes of the writ of 
mandamus, it would seem that the terms ‘‘ministerial’’ and ‘‘judicial”’, 
as used in connexion with mandamus, do not represent anything of 
definiteness. However, in spite of this, it is possible to say that at 
present the weight of judicial decisions permits the conclusion that the 
term “‘judicial’’, as used in connexion with mandamus, generally implies 
a duty imposed by law which involves the exercise of discretion, while 
the term ‘“‘ministerial’’, in the same connexion, implies a duty where the 
discretionary element is of minor importance. 


The writs of prohibition and certiorari®® originally ‘dealt almost 


"Decatur v. Paulding, (1840) 14 Peters 497, at p.515. Cf. D. M. Gordon, ‘‘Admin- 
istrative Tribunals and the Courts” in 49 Law Quarterly Review (1933), at pp. 96-7. 
In Australia, in Rex ex rel. Freeman v. Arndel, (1906) 3 C.L.R. 557, Barton J. (at pp. 
577 jf.) expresses the opinion that some duties are neither judicial nor ministerial but 
administrative. The characteristics which he attributes to administrative duties are 
largely the same as those which have here been included under the category of ‘‘judicial’’, 
that is to say, involving the exercise of discretion. It is submitted that his lordship 
was attempting to create this new category in order to eliminate the difficulties caused 
by cases in which the duty is clearly of a judicial nature but with respect to which 
certiorari will not lie because of the rule that that writ will not lie against the crown. 
In fact, his reliance on Decatur v. Paulding (supra) as authority for his view shows that 
this is his major purpose, and it is, therefore, submitted that the distinction is entirely 
unnecessary. 

‘Archibald v. The King, (1917) 56S.C.R. 48, at p. 51. 

“Lord Kenyon C.J. in Rex v. Bristow, (1795) 6 T.R. 168, at p. 170: ‘It would be 
descending too low to grant a mandamus to inferior officers.’’ This was approved by 
Lord Denman C.J. and Williams, Patteson, and Littledale JJ. in Rex v. Jeyes, (1835 
3 A. & E. 416. See Halsbury, Laws of England (ed. Hailsham, London, 1933), vol. LX, 
at p. 763. 

“For our purposes the application of the writs of prohibition and of certiorari do 
not require separate treatment. Cf. Atkin L.J. in Rex v. Electricity Commissioners: 
Ex parte London Electricity Joint Committee Company (1920) et al., [1924] 1 K.B. 171, 
at p. 206: ‘I can see no difference in principle between certiorari and prohibition, except 
that the latter may be invoked at an earlier stage. If the proceedings establish that 
the body complained of is exceeding its jurisdiction by entertaining matters which would 
result in its final decision being brought up and quashed on certiorari, I think that 
prohibition will lie to restrain it from so exceeding its jurisdiction."’ See also Avory J. 
in Rex v. Legislative Committee of the Church Assembly: Ex parte Haynes-Smith, [1928] 
1 K.B. 411, at p. 417. See, however, n. 66, infra 
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exclusively with the jurisdiction of what is described in ordinary parlance 
as a court of justice.*' But the operation of the writs has extended to 
control the proceedings of bodies which do not claim to be, and would 
not be recognized as, courts of justice."’*? In the course of this develop- 
ment, the contrast between the nature of the duties at issue to which 
mandamus would apply and those to which prohibition and certiorari 
would apply brought once more into prominence the necessity in the 
eyes of the courts to distinguish between ‘‘judicial’’ and ‘‘ministerial”’ 
a distinction recognized in the earlier cases, that certiorari lies to 

remove judicial acts and that it will not lie for ‘‘ministerial’’ acts. 
The same principle appears to prevail at the present day ;* and Fletcher 
Moulton L.J., in Rex v. Woodhouse, has indicated that, in connexion 
with the writs of prohibition and certiorari, the term ‘‘judicial’’ is used 
in contrast with ‘“‘ministerial’’. ‘‘In short’’, he says, ‘‘there must be the 
exercise of some right or duty to decide in order to provide scope for a 
writ of certiorart at common law." Indeed, there have been suggestions 
in recent years that the writs of prohibition and certiorari may issue even 
with respect to “matters which are not perhaps strictly judicial’ 
an approach which may be traced at least as far back as a statement of 
Brett L.J. in Regina v. Local Government Board,’ in which he urged the 
courts to use freely the writ of prohibition in order to restrain the im- 
proper exercise of jurisdiction by inferior tribunals. When used in the 
sense indicated, the term ‘“‘judicial’’ would give rise to comparatively 
few dithculties in that it would indicate those acts which involve the 
exercise of some discretion ;** but, of course, imposing on us the duty of 

See Bacon's Abridgement, tit. Certiorari B;F.J ( soodnow, “The Writ of Certiorari” 
in Political Science Quarterly (1891), vol. VI, pp. 493 ff. 

Per Atkin L.J. in Rex v. Electricity Commissioners, {1924] 1 K.B. 171, at p. 205. 
See also Scrutton L.J. in Rex v. London County Council: Ex parte Entertainments 
Protection Association, [1931] 2 K.B. 215, at p. 233; Irving J. in Rex v. Point Grey License 
Commisstoners, (1913) 18 B.C.R. 648, at p. 653. 

‘See Buller J. in Rex v. Lloyd, (1783) Caldecott 309; Rex v. Lediard, (1751) Sayer 6; 
Re Elliott v. McLennan, (1916) 36 O.L.R. 573. 

4See F. H. Short and F. H. Mellor, The Practice on the Crown Side of the King's 
Bench Division (2nd ed., London, 1908), at pp. 40, 253. 

{1906} 2 K.B. 501, at p. 535 (overruled in Leeds Corporation v. Ryder, |1907} 
A C. 420, but generally treated with great respect and approval). This statement was 
approved by Bankes L.J. in Rex v. Electricity Commissioners, {1924| 1 K.B. 171, at 
p. 195; by Humphreys J. in Rex v. Hendon Rural District Council: Ex parte Chorley, 
1933] 2 K.B. 696, at p. 705. 

©Per Avory J. in Rex v. Hendon (supra), at p. 704. 

7(1882) 10 O.B.D. 309, at p. 321. 

Cf. Society of Accountants in Edinburgh et al. v. Lord Advocate (as representing the 
Minister of Labour), (1924) W.C. & Ins. Rep. 285 (per Lord Constable), at p. 291; [1924] 


S.L.T. 194, at p. 199. See also per Fitzgerald J. in Regina v. Corporation of Dublin, 
1878) 2 L.R. Ir. 371. 
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keeping carefully in mind that some degree of discretion may exclude 
prohibition and certiorari where mandamus might be granted as a proper 
remedy.*® 

The simplicity, however, of this interpretation is modified by certain 
dicta and judgments which appear to introduce confusion. In many 
cases the act of the administrative authority which the court is asked 
to review seems at first sight to fall within the ambit of the term ‘‘judicial”’ 
in the sense that there has been an exercise of discretion. However, the 
courts in many such cases seem unwilling to control it. In taking up 
this attitude they do not categorically say, as perhaps they might have 
done: ‘‘this act is judicial, therefore prohibition or certiorari is available, 
but for various reasons we refuse the writ in this particular case."’ Rather 
than face the issues boldly and recognize that new situations have arisen, 
with perhaps their own peculiar forms of control, they attempt to preserve 
the old terminology but with restrictive meanings. At one extreme is 
the dictum of Lord Alverstone C.J. that the exercise of discretion ‘‘is not 
a test whether the act is judicial or not’®’—an expression of opinion 
which is clearly out of keeping with the earlier decisions."' On the other 
hand, a long line of cases adopts the position that, if the duty is ‘‘exec- 
utive’’ or ‘‘administrative’’, then it is not to be regarded as “‘judicial”’ 
for purposes of the writ of prohibition or certiorari, even though the act 
may be discretionary.” An examination of these cases, however, 
appears to disclose that, even if the duty at issue were regarded as 
‘judicial’ (2.e., ‘“discretionary’’), yet in the majority of them the writs 
would not have been granted on the facts of the particular case, and quite 
apart from the confusion of the problem by the introduction of any 
“executive” or ‘‘administrative”’ aspect. 


In this connexion a distinction must be drawn between instances 


‘See pp. 321 f7., supra 
Rex v. Drummond et al. Ex parte Saunders, (1903) 88 L.T.R. 833, at p. 834. 
Cf. W. A. Robson, Justice and Administrative Law (London, 1928), at p. 9. See 
also Yorkshire Sewers Commissioners Case, (1724) 1 Stra. 609. 
"Cf. Chabot v. Lord Morpeth et al., (1850) 15 Q.B. 446 (per Lord Campbell C.J.), 
at p. 409; Regina v. London County Council: Re Empire Theatre, (1894) 71 L.T.R. 638 
per Wright J.), at p. 640; Regina v. Sharman et al.: Ex parte Denton, |1898) 1 Q.B. 578 
per Wright J.), at p. 580; Regina (Wexford County Council) v. Local Government Board 
for Ireland (Webster's Case), [1902] 2 I.R.349 (per Fitzgibbon L.J.), at p.383; Rex ex rel 
Freeman v. Arndel, (1903) 3 C.L.R. 557 (per Barton J.), at pp. 573 ff.; Leeds Corporation 
v. Ryder et al., (1907] A.C. 420 per Lord Loreburn L.C.), at pp. 423-4; Security Export 
Company v. Hetherington (Provincial Secretary-Treasurer of the Province of New Bruns 
wick), (1923) S.C.R. 539 (per Duff J.), at pp. 555 ff., (per Anglin J. (dissenting)), at 
pp. 561-3; Errington et al. v. Minister of Health, |1935) 1 K.B. 249; Frost v. Minister of 
Health, |1935] 1 K.B. 286. See also D. M. Gordon, ‘‘Administrative Tribunals and the 
Courts” in 49 Law Quarterly Review (1933), at pp. 435 ff., especially n. 76. 
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where the question is whether the nature of the duty is such that prohibi- 
tion or certiorari is the proper remedy, and instances where, even though 
the proper remedy is prohibition or certiorari, the applicant fails to make 
out such a case, either in substance or because of procedural defect, as 
to warrant curial review. For example, an authority has made a decision 
affecting John Doe. The latter, feeling himself wronged, applies to a 
court for a writ of prohibition or certiorari. The court must determine 
two matters: (i) is the act complained of by John Doe one in respect 
of which the writs would apply; 7.e. is it ‘‘judicial’’, or is it ‘‘non-judicial”’? 
(ii) if the act is “‘judicial’’, then, are the circumstances such that the 
writs should issue in respect thereto? For, we must remember that 
circumstances in a particular case may appear to the court to be such 
that the writs will not issue even though the act complained of is clearly 
‘judicial’. Generally speaking, the writs will lie® only in case of the 
non-observance by the authority of one of the following conditions: 
i) statutory limitations upon jurisdiction;™ (ii) procedural formalities, 
whether prescribed by statute or common law; (ili) sufficiency of evi- 
dence upon which to base a decision.® Where these three conditions 


*8Of course other reasons, such as the discretion of the court, delay in instituting 
proceedings, other appropriate remedies, and so on may govern the refusal of the writs, 
but these are not dependent on the function of the writs. 

‘Rex v. Inhabitants in Glamorganshire, (1700) 1 Ld. Raym. 580; Regina v. Local 
Government Board, (1882) 10 Q.B.D. 309 (per Brett L.J.), at p. 321. 

Cf. Board of Education v. Rice, \1911} A.C. 179; Local Government Board vy. Arlidge, 

1915] A.C. 120. See also cases cited in section III (a) (ii) of this article. Where an 

enabling statute sets out the procedure to be observed by an authority, there would seem 
to be some ground for saying that, if these statutory provisions are mandatory, then, 
if the authority fails to proceed along the lines of these provisions, its action is null 
and void. Where, however, the enabling or empowering act says nothing about pro 
cedure it would appear that the rule requiring the observance of the principle of ‘‘natural 
justice’’ is a piece of pure judicial law-making, since the term itself has no technical 
meaning in substantive law (see Schtbsby v. Westenholz, (1870) L.R. 6 Q.B. 155 (per 
Blackburn J.), at p. 160. See also D. M. Gordon, ‘‘The Observance of Law as a Condi- 
tion of Jurisdiction" in 47 Law Quarterly Review (1931), at pp. 395 ff. 

*“The general rule in this connexion is that where an authority is empowered to 
exercise a discretion the courts will not interfere, since such an interference would 
constitute the substitution of curial discretion for that of the authority. Cf. Lord 
Bramwell in Allcroft v. Lord Bishop of London, (1891) A.C. 666, at p. 678: “Ifa man is 
to form an opinion, and his opinion is to govern, he must form it himself on such reasons 
and grounds as seem good to him.’’ See, in this connexion, D. M. Gordon, ‘‘Admin- 
istrative Tribunals and the Courts” in 49 Law Quarterly Review (1933), at pp. 422-5. 
On the other hand, the general rule has undergone important modifications, which, with 
the general rule itself, find illustration in the words of Duff J. in Wilson v. Esquimalt 
and Nanaimo Railway Company, [1922] 1 A.C. 202, at p. 212: ‘‘Whether or not the proof 
advanced was ‘reasonable proof’ was a question of fact for the designated tribunal, and 
the decision by the Lieutenant-Governor in Council in the affirmative could not be 
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have all been observed— ‘the circumstances” referred to—the court will 
not interfere even though the authority is acting in a purely ‘“‘judicial” 
capacity. 

An examination of some of the cases in which the writs were refused, 
because it was held that the act at issue was ‘executive’ or ‘‘admin- 
istrative’, will disclose that the courts have not kept clearly separated 
the ‘‘two matters’, already referred to, which they must determine. 
In some of the cases, the application for the writ was made at too late 
a stage in the proceedings;*’ in others the judgments simply state that 
the act was administrative without giving reasons;** while in a few cases, 


questioned in any court so long, at all events, as it was not demonstrated that there 
was no ‘proof’ before him which, acting judicially he could regard as reasonably suthcient 
For a list of cases in which the courts have examined whether or not the evidence 
betore an authority was sufficient to warrant its order, see Gordon, op. cit., n. 27 Che 
general rule with exceptions may not satisfy the logician; but we must deal with the 
realism of the situation, and the exceptions may have a basis in experience, which con 
forms more than logic to the facts of life. For the rule in the United States, see J. 
Dickinson, Administrative Justice and the Supremacy of Law (Cambridge, Mass., 1927), 
passim, especially ch. xi 

"Chabot v. Lord Morpeth, (1850) 15 Q.B. 446 (per Lord Campbell C.J.), at p. 459 
1 case approved in Rex v. Commissioners for General Purposes of the Income Tax for 
Kensington, 11913] 3 K.B. 870 per Avory J. ,»atp SUD lhe latter case was reversed 
by the court of appeal ({1914] 3 K.B. 429) and by the house of lords (Genera! Com 
misstoners for the Purposes of Income Tax for Kensington v. Aramayo, |1916| 1 A.C. 215), 
In the court of appeal, counsel in argument referred to Chabot v. Lord Morpeth \supra 
but the court did not discuss that case. However, Swinfen Eady L.J. quoted with 
ipproval the statement of Brett L.J. in Regina v. Local Government Board, (1882 
10 QO.B.D. 309 (see p. 325, supra) as to the use of the writ of prohibition; and the general 
ity of Brett L.J].'s statement, as approved by Swinfen Eady L.J., would seem to indicate 


that, at least in connexion with prohibition, the distinction between ‘‘judicial’’ and 


“executive” need not be made. The situation, however, is not quite so simple, owing 
to the fact that certain deductions have been made from Chabot v. Lord Morpeth (supra), 
where there is a suggestion that certiorart might have issued in that case. This sug- 
gestion has been taken to indicate that, whereas prohibition will lie only in respect of 
‘‘judicial”’ as distinguished from ‘‘executive”’ acts, certiorari willliefor both. (See 9 Hals- 
bury, Laws of England (2nd ed. Hailsham, London, 1933), at p. 833 and n. (/); Short and 
Mellor, Crown Practice, at p. 253.) It is submitted, however, that Lord Campbell C.J. 


in Chabot v. Lord Morpeth (supra) was not discussing any such distinction, but was 
merely pointing out (at pp. 457-8) that the proceedings had reached such a stage as to 
rule out the granting of a writ of prohibition. Cf. n. 49, supra. 

68In Regina v. Sharman et al.: Ex parte Denton, |1898| 1 Q.B. 578, Wright J. (at 
p. 580) said that the duty of the justices at issue was not a “judicial duty” but an 
‘exercise of their administrative functions as the licensing authority’. No definition 
of ‘‘administrative”’ is given. In Regina v. Bowman, |1898] 1 Q.B. 663, the decision in 
Regina v. Sharman (supra) was followed, although Wills J. stated (at p. 667) that his 
‘impression certainly was that the remedy by certiorart had not hitherto been confined 


within such narrow limits as that case suggests’. Darling J., asa party to the decision 
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the courts intimate that the discretion entrusted to the authority was 
of so wide a nature as to make it impossible in practice to interfere upon 


69 


any ground whatsoever. It would seem that, if we analyse the true 


situation in these cases, the court might validly have refused to grant the 


in Regina v. Sharman (supra), refused to express an opinion. These cases are doubted 
by Fletcher Moulton L.J. in Rex v. Woodhouse, (1906) 2 K.B. 501, at p. 536. It should 
be noted that, although Wright J. distinguished “‘judicial’’ and ‘“‘administrative’’ in 
Regina v. Sharman (supra), the writ was refused on the ground that the applicant was 
not ‘‘aggrieved in such a sense as to give him a right to [it]"" (at p. 579). On the other 
hand, Wright J. in Regina v. London County Council: Re Empire Theatre, (1894) 71 
L.T.R. 638, dismissed the application on the ground that the duties in question were 
‘administrative’. In Regina v. The Court of the Company of Watermen and Lightermen 
of the River Thames, \1897) 1 Q.B. 659, it was suggested by counsel (at p. 661) in argu 
ment that ‘‘the powers and duties of the court of the company were mainly admin 
istrative’. Wright J. did not adopt this view affirmatively in refusing the writ, but 
he stated that the order of the company was not ‘‘judicial’’. However, he continued 
“| doubt very much whether, if certiorari did lie, the applicant would be entitled to be 
heard as a party actually aggrieved by the order” (at p. 661). In Leeds Corporation v. 
Ryder, \1907| A.C. 420, although Lord Loreburn referred to the act of the licensing 
justices as ‘‘administrative’’, yet he dismissed the application for a writ on the merits 
of the case, because ‘‘there is no ground whatever for interfering with what has been 
done” (at p. 422). In Rex v. London County Council: Ex parte Entertainments Pro 
tection Association, |1931) 2 K.B. 215, Scrutton L.J. (at p. 233) merely mentions that 
certiorart does not lie for administrative acts. 

“In Regina (Wexford County Council) v. Local Government Board for Ireland (Web 
ster's Case), |1902) 2 I.R. 349, FitzGibbon L.J. said (at p. 384): ‘A number of words 
would be required to describe all the acts, whether of judicial or non-judicial bodies, 
which cannot be controlled by certiorari. ‘Ministerial’, ‘administrative’, ‘executive’, 
‘discretionary’, ‘final’, ‘conclusive’ are all terms applicable in different cases to describe 
such acts. | think that we must always ascertain affirmatively, before granting a 
certiorari, that the act to be reviewed is a judicial exercise, or assumed exercise, of a 
limited discretion."’ Holmes L.J. said (at p. 396): ‘‘Even where [the Board] is entrusted 
with duties of a judicial character, the discretion conferred is often so wide and absolute 
as to leave no place for the interference of any other authority."’ In Rex ex rel. Freeman 
v. Arndel, (1903) 3 C.L.R. 557, Barton J. (at pp. 573 ff.) held that the functions of the 
Australian postmaster-general were administrative, because they involved the exercise 
of a very wide discretion, and one which is wider than that found in ministerial and 
judicial duties. In Leeds Corporation v. Ryder, |1907| A.C. 420, Lord Loreburn (at 
pp. 423-4) points out that the justices in that case were acting administratively, since 
they were exercising ‘‘a discretion which may depend upon considerations of policy and 
practical good sense’. It is obvious that this is a discretion of a wide nature. In 
Security Export Company v. Hetherington, |1923| S.C.R. 539, Duff J. (at p. 556) points 
out that the term ‘‘administrative'’’ may be applied to those cases where the duty is 
to be exercised in an emergency, and consequently would be subject to few restrictions. 


It is interesting to note that the term ‘‘administrative’’ has been used in some cases 
interchangeably with ‘‘ministerial’’. See FitzGibbon L.J. in Regina v. Local Govern- 
ment Board for Ireland, |1902] 2 1.R. 349, at p. 384; Greer L.J. in Errington v. Minister 


of Health, (1935) 1 K.B. 249. 
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writs without indulging in elaborate distinctions between what was 
‘“judicial’’ and what was ‘“‘non-judicial’”’. 

Another attempt to narrow the meaning of the term ‘“‘judicial’’ has 
been made by the courts by way of distinguishing it from the ‘‘legisla- 
tive’. Thus we find that provisional orders, quasi-legislative orders, 
powers proceeding towards legislation, proceedings of a legislative body 
have been withdrawn from the control of prohibition and certiorari on 
the ground that they were not ‘‘judicial’’.”° It would seem, then, that 
there is a difference recognized by the courts between “‘judicial’’ and 


‘legislative’, although the lines of demarcation may not, as yet, appear 


quite clear. On the other hand, we tind in certain cases that the dis- 
tinction has been completely disregarded.’' However, those cases in 
which the distinction is made may perhaps be distinguished from those 
where we might expect it to be made and where it is not, since in the 
latter line of cases the courts seem to have been influenced by the fact 
that the “‘order”’ or ‘legislative act’ of the originating authority appeared 
to have substantive validity in itself, whereas, in the former line of cases, 
the scheme, while termed by the courts “‘legislative’’, was in itself merely 
deliberative or advisory, and apparently left the confirming authority 
free. Consequently, it is submitted that the true nature of the dis- 
tinction between “‘judicial’’ and “‘legislative’ is that the so-called 


In Regina v. Hastings Local Board of Health, (1865) 6 B. & S. 401, the court held 
that the making of a provisional order under the Local Government Act, 1858, which had 
no validity until confirmed by act of parliament was not a “‘judicial” order. ‘Through- 
out the judgments delivered, stress is laid on the fact that the provisional order and the 
inquiry leading up to it were intended as substitutes for the proceedings preliminary to 
the passing of a private bill, that the inquiry was one of an advisory nature and might 
be disregarded entirely by parliament. Cf. Palles C.B. in Jn re Local Government Board 
Ex parte Commissioners for the Township of Kingstown, (1885) 16 L.R. Ir. 150, where 
he refused to grant prohibition on the ground that the proceedings at issue were ‘‘neither 
ministerial nor judicial, but quasi-legislative—that is, a proceeding towards legislation”’ 
at p. 157). In the court of appeal ((1885) 18 L.R. Ir. 509), Naish C. took the same 
view, stating that ‘‘the body in question. . . having been given legislative powers, and 
parliament having delegated to it portion of its own powers, the court. . . should [not] 
interfere in such a case” (at pp. 573-4). In Rex v. Electricity Commissioners, {1924} 
1 K.B. 171, Bankes L.J. suggested that prohibition should not be granted to control 
powers exercised as proceeding towards legislation. In Rex v. Legislative Committee 
of the Church Assembly: Ex parte Haynes-Smith, |1928) 1 K.B. 411, Lord Hewart said 
that the writs will not lie to a deliberative or legislative body—a view adopted by the 
other members of the court. 

See, for example, Rex v. Electricity Commissioners, |1924|) 1 K.B. 171; Rex v. 
Minister of Health: Ex parte Davis, 1929) 1 K.B. 619; Rex v. Minister of Health: Ex 
parte Yaffe, {1930} 2 K.B. 98 (reversed on other points, [1931] A.C. 494); Rex v. London 
County Council, [1931] 2 K.B. 215. In connexion with this last case, see D. M. Gordon 
in 10 Canadian Bar Review (1932), at pp. 198 ff. 
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‘legislative’ acts are merely advisory and have no force beyond that 
of persuasion to the necessary confirming authority. Such advisory 
acts, even though called by the courts “‘legislative’’, obviously should 
not be subject to prohibition and certiorari.” 

In the cases discussed so far in this section the emphasis has been 
upon the nature of the duty with respect to which the writs will lie. 
We now turn to another aspect of the problem. In a number of cases 
the courts have stated that the ‘‘judicial’’ nature of the duty is disclosed 
by the fact that the decision or order of the authority will impose liability 
or aflect the rights of citizens, and is therefore open to review.” The 
problem, however, is complicated by the fact that, out of this conception 


of ‘judicial’, the courts, in certain cases, except the grant of a “‘privilege”’ 


a privilege is not the imposition of a liability or the affecting of a right 

and, for such an exercise of authority as confers a ‘‘privilege’’, there 
lies no review. We come here at once face to face with the age-long 
question of what is a “right’’, and the judgments do not appear to help 
us. We may concede in this connexion the generality of their conception 
of “‘judicial’’; but why it should exclude the grant of a ‘‘privilege”’ is by 
no means clear. It would be quite possible to argue that the conferring 
of a “‘privilege’’ does affect “‘rights’’, whether that term be used in the 
Austinian or in any other sense. However that may be, the concept of 
‘‘judicial”’ now under consideration appears to add an additional limita- 


tion to the meaning of “‘judicial’’ for the purposes of prohibition and 
certiorart. 


Finally, it should be noted that in a few cases an attempt has been 
made to define “judicial” in the light of procedural requirements.” 


Cf. In re Clifford and O'Sullivan, {1921} 2 A.C. 570. See also J. Willis, Parlia- 
mentary Powers of English Government Departments (Cambridge, Mass., 1933), at pp. 
142 ff. 

‘Regina v. Corporation of Dublin, (1878) 2 L.R.Ir. 371 (per May C.J.), at p. 377; 
Regina v. Local Government Board, (1882) 10 Q.B.D. 309 (per Brett L.J.), at p. 321; 
In re Local Government Board: Ex parte Commissioners of the Township of Kingstown, 

i885) 16 L.R.Ir. 150 (per Palles C.B.), at p. 159; Regina (Wexford County Council) v. 
Local Government Board for Ireland (Webster's Case), {1902] 2 I.R. 349 (per Palles C.B.), 
it pp. 369-70, (per FitzGibbon L.J.), at p. 383; Rex (Eustace) v. Local Government 
Board for Ireland, (1910) 44 Ir. L.T.R. 176 (per Sir S. Walker L.C.), at p. 178; Rex 
North Dublin Rural District Council) v. Local Government Board for Ireland, \1918} 
2 1.R. 158 (per Ronan L.J.), at p. 171; Rex v. Bedfordshire County Council: Ex parte 
Sear, [1920] 2 K.B. 465; Rex v. Electricity Commissioners, (1924) 1 K.B. 171; Rex v. 
London County Council, [1931] 2 K.B. 215 (see D. M. Gordon, op. cit.); Rex v. Hendon 
Rural District Council: Ex parte Chorley, {1933) 2 K.B. 696. See also 71 Solicttors’ 
Journal (1927), at pp. 954-5. 

“See Regina v. Justices of Manchester, (1899| 1 Q.B. 571 (per Channell J.), at p. 576; 
Rex v. Justices of Sunderland, [1901] 2 K.B. 357 (per A. L. Smith M.R.), at pp. 368-9, 
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However, it is submitted that procedure alone is not an adequate test 
for determining the nature and quality of an act; and, indeed, evidence 
is not wanting that the courts are not committed to such a method of 
distinction.” In the next division of this study, it will appear that the 
courts consider that procedure depends on the nature of the duty and 
not the nature of the duty on procedure. To adopt any other reasoning 
would render difficult any deductions, in this connexion, from the judicial 
decisions. 

To sum up, then, it would appear that the writs of prohibition and 
certiorari issue only in respect of ‘‘judicial’’ acts; that generally speaking 
‘judicial’, as used in this connexion, means ‘‘discretionary’’; but that 
there is a somewhat indefinite limitation upon the class of ‘‘discretionary”’ 
acts with respect to which the writs here discussed will be granted. 

2) We now turn to consider the nature of the hearing which precedes 
the determination. It has long been a recognized rule that the maxim 
audi alteram partem expresses a fundamental principle in the administra- 
tion of justice. As Erle C.J. said, it is ‘‘an indispensable requirement 
of justice that the party who has to decide shall hear both sides, giving 


each an opportunity of hearing what is urged against him’’.”” Indeed, 


a hearing was considered one of the attributes of ‘‘natural justice.” 
In the nineteenth century the principle was applied extensively in curial 
review of proceedings before statutory authorities; and such proceedings 
were voided where the authority failed to grant a hearing. There are in- 
dications in some of the judgments that a hearing was necessary only in 


per Vaughan Williams L.J.), at p. 370; Rex v. Johnson et al., {1905} 2 

Lord Alverstone C.J.), at pp. 65-6; Regina v. London County Council, 

638 (per Wright J.), at p. 640. See also D. M. Gordon, op. cit., at pp. 203-4 

cases are licensing cases. There is another line of cases where the authorities concerned 
were not licensing justices, whose judicial functions might have overshadowed, in the 
eves of the court, other functions discharged by them. This second line of cases 
however, takes the same view. See Society of Accountants in Edinburgh v. Lord Ad 
vocate, [1924] W.C. & Ins. Rep. 285, [1924] S.L.T. 194; Errington v. Minister of Hea!th, 
[1935] 1 K.B. 249; Frost v. Minister of Health, |1935|) 1 K.B. 286. For Canada, see 
Finseth v. Ryley Hotel Company, (1910) 43 S.C.R. 646; Security Export Company v. 
Hetherington, {1923) S.C.R. 5389. For Australia, see Rex ex rel. Freeman v. Arndel, 
(1903) 3 C.L.R. 557. 

*Ex parte Death, (1852) 18 Q.B. 647; Shell Company of Australia v. Federal Com 
misstoner of Taxation, [1931] A.C. 275. 

*6In re Brook, (1864) 16 C.B.N.S. 403, at p. 416. Cf. Bagg’s Case, (1615) 11 Co 
Rep. 93b, at p. 99a; Rex v. Benn and Church, (1795) 6 T.R. 198; Harper v. Carr, (1797 
7 T.R. 270; Rex v. Gaskin, (1799) 8 T.R. 209; Capel v. Child, (1832) 2 Cr. & J. 558. 

7Cf. Fortescue J. in Rex v. The Chancellor Masters and Scholars of the University of 
Cambridge (Dr. Bentley's Case), (1723) 1 Str. 557: ‘‘The laws of God and man both give 
the party an opportunity to make his defence, if he has any.” 
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“judicial” proceedings,’* but in these cases the term “‘judicial’’ was never 
defined. However, in Cooper v. Wandsworth Board of Works, it was held 
that the proceedings in question were of a ‘‘judicial’’ nature on the ground 
that they affected property.”® For a considerable period following this 
case it would appear that the property or civil rights aspect was always 
present, explicitly*® or by implication,*' wherever a hearing by the 
authority was held to be necessary. 

In recent years, the tendency has been to place more emphasis on 
the duty imposed on the authority to decide rather than on any property 
aspect. This point of view is illustrated in Board of Education v. Rice, 
and is succinctly expressed by Lord Loreburn L.C. as follows: 


Comparatively recent statutes have extended, if they have not originated, the 
practice of imposing upon departments or officers of state the duty of deciding or 
determining questions of various kinds. In the present instance, as in many 
others, what comes for determination is sometimes a matter to be settled by 
discretion, involving no law. It will, | suppose, usually be of an administrative 
kind; but sometimes it will involve matter of law as well as matter of fact, or 
even depend upon matter of law alone. In such cases the Board of Education 
will have to ascertain the law and also to ascertain the facts. I need not add 
that in doing either they must act in good faith and fairly listen to both sides, 
for that isa duty lying upon every one who decides anything.”* 


So far the cases seem to indicate that the ‘‘authority’’ must act 
‘“‘judicially’’—that is to say adopt a certain form of procedure—where 
i) property and civil rights are affected; or (ii) where, as Lord Loreburn 
said, there is a ‘‘duty lying upon {any|one who decides anything’. No 
doubt in this period some of the cases imply that, where property and 
civil rights are affected, or where the authority has to make a decision, 
such authority is endowed with “judicial” capacities as distinct from 
anything of a procedural nature; but even in these cases the use of the 


Capel v. Child, (1832) 2 Cr. & J. 558, at p. 579; Painter v. Liverpool Oil Gas Light 
Company, (1836) 3 A. & E. 433, at pp. 447-8; Bonaker v. Evans, (1850) 16 Q.B. 162, 
at pp. 171-2; Ex parte Ramshay, (1852) 18 Q.B. 173, at p. 190 

79(1863) 14 C.B.N.S. 180. 

‘°Regina v. Cheshire Lines Committee, (1873) L.R. 8 Q.B. 344; Wood v. Woad et al., 
(1874) L.R. 9 Ex. 190; Masters v. Pontypool Local Government Board, (1878) 9 Ch. D. 677; 
Smith v. Regina, (1878) 3 App. Cas. 614; Hopkins v. Smethwick Local Board of Health, 
(1890) 24 Q.B.D. 712; Vestry of St. James and St. John, Clerkenwell v. Feary, (1890 
24 Q.B.D. 703; Attorney-General v. Hooper, {1893] 3 Ch. 483. 

‘\Spackman v. Plumstead District Board of Works, (1885) 10 App. Cas. 229; Parsons 
v. Lakenheath School Board, (1889) 58 L.J.Q.B. 371. 

2(1911] A.C. 179, at p. 182. See also Local Government Board v. Arlidge, (1915) 
A.C. 120; De Verteutl v. Knaggs, [1918] A.C. 557; Rex v. Tribunal of Appeal under the 
Housing Act, 1919, {1920] 3 K.B. 334; Rex v. Milk Marketing Board: Ex parte North, 

1934) 50 T.L.R. 559; Rex v. Minister of Transport; Upminster Services, Limited, (1934) 
103 L.J.K.B. 257. 
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term ‘“‘judicial’’ would appear to be gratuitous. Within the last few 
years, however, a few cases indicate that the form of procedure to which 
we have referred as ‘‘judicial’’ may be confined to ‘‘judicial’’ acts only 
as distinct from ‘“‘executive’ or ‘‘administrative’’ acts. Thus, in 
Errington v. Minister of Health, Greer L.]. stated that, where the minister 
was acting in an ‘“‘administrative’’ capacity, he may seek information in 
any way which he deems fit, and need not necessarily hold a ‘‘judicial’’ 
inquiry; whereas, if he is acting in a “‘judicial’’ capacity, he is bound to 
give a ‘judicial’ hearing. On the facts of the case, his lordship declared 
that the act of the minister was judicial.** Had the matter been left 
there, there would be need for no further discussion. An element of 
confusion may arise from some observations of his lordship; (i) ‘‘the 
quasi-judicial function was of a character to deprive the appellants of 
important rights that they held as citizens’’® (cf. Maugham L.]J., ‘‘where 
a quasi-judicial function is being exercised . . . with the result of depriv- 
ing people of their property’’);* (ii) ‘‘a decision relating to the rights 
of the objecting parties and, ... it is a decision in respect of which he 
is exercising quasi-judicial functions’’.*’ It is not quite clear whether the 
distinction made between “‘judicial’’ and “‘ministerial or administrative”’ 
is based on the fact that the former implies an interference with the 
“rights” or “property” of citizens and the latter does not. Indeed, we 
would not lightly make such a deduction from his lordship’s words, 
because, although he points out that the minister, in his opinion, would 
be acting “‘ministerially or administratively’ if he took action, as he 
might do, without a hearing, where no objection was made,** any action 

with or without a hearing—must affect the ‘‘rights’’ or ‘‘property”’ of 
citizens. His lordship’s words, as well as those quoted from Maugham 
L.J. would imply that there exists a comprehensive process, which they 


call ‘judicial’ or ‘‘quasi-judicial’’, which must not operate, without a 


‘judicial’ hearing, to deprive citizens of their property or rights. On 
the other hand, Maugham L.J. declared: ‘‘My conclusion is that al- 
though the act of affirming a clearance area order is an administrative 
act, the consideration which must precede the doing of that act is of the 


®See, for example, Rex v. Huntingdon Confirming Authority: Ex parte George and 
Stamford Hotels, {1929) 1 K.B. 698 (sub. nom. George and Stamford Hotels v. Confirming 
Authority of Huntingdon, (1929) 98 L.J.K.B. 331); Errington v. Minister of Health, 
[1935] 1 K.B. 249; Frost v. Minister of Health, [1935| 1 K.B. 286. 

5/1935] 1 K.B. 249, at p. 264. 

‘SJbid., at pp. 266-7. 

“STbid., at p. 280. 

SJIbid., at p. 259. 

‘8Tbid., at p. 259 
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nature of a quasi-judicial consideration.’’*® It is submitted that the 
Errington Case as a whole would appear to be out of line with dicta in 
previous decisions. At any rate, it does not seem to clarify the issues. 

A further point emerges to which it is well to draw attention, though 
it is impossible even to suggest conclusions. If action taken by a statu- 
tory authority be termed “‘legislative’’, the question arises is a “hearing” 
necessary. If the “‘legislative’’ act affects property or civil rights—and 
it is difficult to conceive any situation where it would not do so—are we 
justified in arguing that, because a ‘‘judicial’’ act affecting property or 
civil rights necessitates a ‘‘hearing’’, therefore a “‘legislative’’ act, with 
similar consequences, requires a ‘‘hearing’’? Or, does the problem, in 
the present state of development, merely resolve itself into one of ultra 
vires or intra vires?%° 

Finally, it may be well to draw attention to the fact that, in connexion 
with the nature of the “hearing’’, the weight of evidence goes to show 
that it need not be a “‘hearing’’ along the lines of court procedure. We 
have seen that the terms “hearing”, “listen to’’, and so on are in common 
use. We must be careful, however, not to give to such terms a meaning 
such as they might convey to those who keep court procedure alone in 
mind. ‘‘|Acting] judicially’’, ‘‘without bias’’, giving ‘‘each of the parties 
the opportunity of adequately presenting the case made’’, ‘‘a sense of 
responsibility {in| a tribunal whose duty it is to mete out justice’’, ‘‘good 
faith’, ‘fairly to listen’’, ‘‘[not] bound to treat. . . a question as though 
it were a trial’’—such seemed to be the obligations which the courts 
consider necessary in connexion with a hearing.*' Beyond all this the 
courts do not seem to have imposed on a tribunal any further methods 
of procedure.* 


*Jhid., at p. 273. Cf. Davis J. in St. John et al. v. Fraser et al., (1935) 3 D.L.R. 465, 
at p. 474; O'Connor v. Waldron, [1935] 1 D.L.R. 260, at pp. 262-3; [1935] A.C. 76, at 
p. 82; Royal Aquarium and Summer and Winter Garden Society v. Parkinson, (1892) 
1 Q.B. 431. Quaere, does Maugham L.J., in Errington v. Minister of Health, mean that, 
in those cases where an authority is required to ascertain facts before making an order, 
the facts must be arrived at through a ‘‘judicial hearing’’, whatever the order itself 
may be? If this be so, many difficulties and apparent inconsistencies in the judgments 
would tend to disappear. 

“Cf. Theodore v. Duncan, [1919] A.C. 696, at p. 706; Rex v. Halliday: Ex parte 
Zadig, (1917] A.C. 260. 

‘'For these various expressions, see Lord Loreburn L.C. in Board of Education v. 
Rice, {1911] A.C. 179; Lord Haldane L.C. in Local Government Board v. Arlidge, {1915} 
A.C. 120. 

There seem to be three stages of development: (i) a ‘“‘strict’’ hearing: see Smith v. 
Regina, (1878) 3 App. Cas. 614; Parsons v. Lakenheath School Board, (1889) 58 L.J.Q.B. 
371: (ii) a ‘“‘fair’’ hearing: see the cases in n. 90 and De Verteuil v. Knaggs, {1918} 
A.C. 557; Wilson v. Esquimalt and Nanaimo Railway, (1922) 1 A.C. 202; (iii) an apparent 
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To sum up: it is submitted that, in the application of the maxim 
audi alteram partem, the term ‘“‘judicial’’ has two distinct meanings. 
i) It is a mode of procedure. (ii) It is a criterion to decide the situa- 
tions to which this mode of procedure should be applied. In this second 


meaning ‘“‘judicial’’ would appear to cover proceedings where any 


authority makes any decision based on law or facts, whether or not such 
decision affects the property or civil rights of the citizen. Quaere, does 
‘‘judicial”’ in this second meaning include “‘legislative’’ acts? 

3) ‘Neither party, witness, counsel, jury, or judge, can be put to 
answer, civilly or criminally, for words spoken in office’, said Lord Mans- 
field in Rex v. Skinner.” Such immunity or privilege was at first de- 
fended on the ground that it was due essentially to a court of record; 
but later on it was defended on grounds of public policy.“ Later still, 
the influence of public policy appears in the fact that it was extended to 
explain a similar immunity or privilege in proceedings before other 
tribunals. The rule may be stated shortly in the words of Kelly C.B. 
in Dawkins v. Rokeby, that no action would lie for words spoken in the 
ordinary course of any proceedings before any court or tribunal recognized 
by law or constituted according to law.” This point of view was upheld 
by the house of lords, where, however, references were made to the fact 
that the inquiry was a “‘judicial” inquiry. On the other hand, there is 
no suggestion that the house of lords upheld the immunity in question 
merely on the ground that there was the exercise of a ‘‘judicial”’ function. 
They seem to have relied on the fact that a military tribunal was a 
“court’’.* 

In connexion with immunity or privilege, the distinction between 
“judicial” and ‘‘non-judicial’ acts may be traced to Royal Aquarium 
and Summer and Winter Gardens Society v. Parkinson, where Esher M.R.., 
in referring to Dawkins v. Rokeby,*®’ stated that the military tribunal in 


return to the “‘strict’’ hearing: see Rex v. Milk Marketing Board, (1934) 50 T.L.R. 559 
Errington v. Minister of Health, (1935) 1 K.B. 249 (especially Greer L.J., at p. 264). 
Cf. J. Willis, “‘ Three Approaches to Administrative Law" in 1 University of Toronto Lax 
Journal (1935), at pp. 65-6; [W. I. Jennings] in Annual Survey of English Law, 1934 
London, 1935), at p. 33. It is impossible, as yet, to say that this third stage of develop 
ment is permanent; but it may be well to point out that the cases which illustrate it 
were not decided by the house of lords (and appear to be directly contrary to principles 
laid down by the house of lords) as is the case in the second stage of development. 

(1772) Lofft 55. 

4W.S. Holdsworth, “Immunity for Judicial Acts” in 1 Journal of the Society of 
Public Teachers of Law (1924), at pp. 17 ff. 

”Dawkins v. Rokeby, (1873) L.R. 8 Q.B. 255, at pp. 263, 265. 

*Dawkins v. Rokeby, (1875) L.R. 7 H.L. 744 

Supra 
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that case was acting “‘judicially’’, ‘‘that is to say in a manner as nearly 
as possible similar to that in which a court of justice acts in respect of 
an inquiry before it’. He distinguished the instant case from Dawkins v. 
Rokeby,** on the grounds that the authority was not acting in a ‘‘judicial”’ 
capacity and therefore was not entitled to immunity.*® It would appear 
that Esher M.R. was dealing with two different aspects of the term 
‘judicial’. First, he contemplates a situation where the procedure is 
along ‘‘judicial’’ lines; secondly, one in which the functions are of a 
“judicial” nature. A statutory authority, then, may enjoy immunity 
if either its procedure or functions are ‘‘judicial’’ ; and in a long line of 
immunity cases the judgments appear to be coloured by one or other 
or both of these aspects of the term ‘“‘judicial’’.'°° However, the judicial 
committee of the privy council in a recent case has abandoned the 
“procedural” aspect.'®! Of course this judgment is not binding on the 
English courts, but undoubtedly it will at least have great persuasive 
value. At any rate, the “‘procedural”’ aspect, if not entirely eliminated, 
is not made clear by the judgments, which in addition leave us without 
distinct indications of what is “‘judicial’’ in this connexion. The same 
lack of precision is also evident in the judgments which emphasize the 
functional aspect of the term ‘‘judicial’’.'°* However, in the light of 
O'Connor v. Waldron'™ it is submitted that immunity or privilege must 


* Supra. 

911892] 1 Q.B. 431, especially at pp. 442, 443. It is interesting to note that Fry 
and Lopes L.JJ. placed little reliance on the lack of a “‘judicial’’ aspect in the proceed- 
ings, but emphasized the fact that the authority was not a court, and that immunity 
or privilege should be confined to courts or tribunals of a similar nature. It may be 
that their lordships were influenced by facts arising out of the governing statute. 

Hodson v. Pare, {1899} 1 Q.B. 455; Barratt v. Kearns, (1905) 1 K.B. 504; Bottomley 
v. Brougham, |1908) 1 K.B. 584; Burr v. Smith, [1909] 2 K.B. 306; Copartnership Farms 
v. Harvey-Smith, [1918] 2 K.B. 405; Collins v. Henry Whiteway and Company, [1927] 
2 K.B. 378; Georgeson v. Moodie, (1917) 38 D.L.R. 105. 

O'Connor v. Waldron, (1935) A.C. 76; [1935] 1 D.L.R. 260. For comments on 
this case, see C. R. Archibald and C. A. W{right] in 13 Canadian Bar Review (1935), at 
pp. 240 ff.; [W. L. Jennings] in Annual Survey of English Law, 1934 (London, 1935), at 
pp. 33 f. For reports of this case in the lower courts, see (1930) 65 O.L.R. 407; [1931] 
O.R. 608; [1932] S.C.R. 183. 

*In some cases, in this connexion, the term is used (i) without any explanation 
Hodson v. Pare, {1899} 1 Q.B. 455; Barratt v. Kearns, (1905) 1 K.B. 504; Burr v. Smith, 
{1909} 2 K.B. 306; (ii) negatively: Hodson v. Pare (supra); Barratt v. Kearns (supra); 
Bottomley v. Brougham, [1908] 1 K.B. 584; Copartnership Farms v. Harvey-Smith, {1918} 
2 K.B. 405; (iii) positively in relation to the civil rights of citizens: Copartnership 
Farms v. Harvey-Smith (supra); for a criticism of this view, see pp. 331 ff., supra: 
cf. a fine distinction in Collins v. Henry Whiteway and Company, |1927|] 2 K.B. 378 
per Horridge J.), at p. 383. 

(1935) A.C. 76. 
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be confined to courts of justice and to tribunals of a similar nature. 
What a tribunal “‘of a similar nature’’ is does not appear from the judg- 
ments, and the meaning of the term would apparently turn either on 
the facts of the case or on curial opinion.'™ 

This survey of the judicial review of administrative action allows us 
to draw several inferences. (i) It is obvious that the courts have not 
arrived at any clear meaning for any of the terms—‘‘judicial"’, ‘‘quasi- 
judicial’, ‘‘legislative’’, ‘‘quasi-legislative’’, ‘‘executive’’, ‘“‘ministerial”’, 
‘administrative’. It would almost seem that each of these terms, where 
used, has been given a meaning in and for each given set of circumstances. 
It may be that the lack of precision is an aid in the administering of 
justice, since the courts have not imposed on themselves the rigidity of 
definition. At any rate, it would be rash to attempt any clarification 
of the terms drawn from the long line of judgments in which they are 
used. (ii) When the terms are used, they neither appear to belong to 
the water-tight compartments—executive, legislative, judicial—-which 
we connect with the separation of powers, nor are they derived from 
any curial reliance on, or deductions from, the separation of powers. 
It is submitted, therefore, that the doctrine of the separation of powers 
has not received judicial recognition in the common law. 

b) There remains for discussion the construction of constitutional 
instruments. Here we pass into a sphere none the less complicated, but, 
from several points of view, comparatively clearer. Thus, in the United 


States, as we have seen, the doctrine of the separation of powers was 


considered an indispensable element in democratic government and 


received categorical recognition in American constitutions. To its 
elucidation many generations of American and foreign jurists and lawyers 
have given ample and weighty scholarship to which nothing could be 
added of a substantial nature. For our purposes, however, it is only 
interesting to note that the insistent demands of modern American life 
have bitten into the doctrine, and it now occupies a place to which, 
perhaps, only lip-service is paid on the platform, or the appearance of 
curial respect is given merely to meet and discard the arguments pre 
sented to the court or arising out of some whim of popular controversy. 
Che case-law and the literature are almost overwhelming; and it will be 
sufficient for our purposes merely to say that administrative authorities 
were finally admitted, ‘because of overpowering necessity, into the legal 

“It is interesting to note that O'Connor v. Waldron (supra) derives support from 
inferior courts: Fry and Lopes L.JJ. in Royal Aquarium v. Parkinson (supra); Attwood 
v. Chapman, |1914| 3 K.B. 275; Everett v. Griffiths, |1920| 3 K.B. 163; Rex v. Bath Com 
pensation Authority, |1925] 1 K.B. 685. 
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system in various disguises’’.'° The situation has been well summed up 


by Professor Dickinson: ‘‘The introduction of administrative justice has 
encountered in our constitutional doctrine of the ‘separation of powers’ 
a barrier which has been evaded only by the invention of a new set of 
glaring legal fictions embodied in such words as ‘quasi-legislative’, ‘quasi- 
judicial’, and the like.’’!® 

The making of the Australian constitution'’? owed much, as is well 
known, to American influences;!°* and indeed, up to 1920, American cases 
enjoyed a remarkable authority in Australian courts.'®? The creating 
statute bears witness to this influence: we have ‘“‘legislative power” 


‘‘vested"’ in the federal parliament; ‘‘executive power’ ‘‘vested”’ in the 
crown; ‘judicial power” ‘‘vested”’ in the courts. Here, too, the literature 
is growing and the cases are already numerous. However, it is sub- 
mitted, that in this connexion they deal not with the doctrine of the 
separation of powers but with the interpretation of a statute. It is true 
that in the early days the Australian high court brought contractual 
and other conceptions to the interpretation of the constitution—a posi- 
tion at present abandoned; but all along there can be traced a disposition 
to avoid the stretching of Australian development on a Procrustean 
bed of political dogma. The Australian courts have, like those in the 
United States, attempted in a large degree to make the constitution a 
living instrument by various methods, call them what we may. An 
outsider may respectfully hope that they will be slow to see in certain 
propositions of the judicial committee of the privy council in Shell 
Company of Australia v. Federal Commissioner of Taxation''® any con- 


1M. B. Rosenberry, ‘‘Administrative Law and the Constitution”’ in American 

Political Science Review (1929), vol. XXIII, pp. 32 ff., especially p. 35 

‘Administrative Justice and the Supremacy of Law (Cambridge, Mass., 1927), at 
p. 32. Cf. C. McFarland, Judicial Control of the Federal Trade Commission and the 
Inter-state Commerce Commission (Cambridge, Mass., 1933), at pp. 5 ff.; RK. Pound, 
‘Justice According to Law” in 14 Columbia Law Review (1914), at pp. 14 ff.; F. Frank 
furter and J. F. Davison, Cases and other Materials on Administrative Law (Chicago, 
1932): T. W. Cousens, ‘‘The Delegation of Federal Legislative Power to Executive 
Officials” in 33 Michigan Law Review (1935), at pp. 512 ff. 

63 and 64 Vict., c. 12. 

\\%“See G. B. Barton, ‘‘Notes on Australian Federation” in New South Wales Votes 
and Proceedings (1897), vol. II, at pp. 343 ff.; R. C. Baker, The Commonwealth Constitu- 
tion (Adelaide, 1900); E. M. Hunt, American Precedents in Australian Federation (New 
York, 1930). 

‘Amalgamated Society of Engineers v. Adelaide S.S. Company, (1920) 28 C.L.R. 129 
Cf. W. P. M. Kennedy, Essays in Constitutional Law (Oxford, 1935), at pp. 115 ff 

111931] A.C. 275. The propositions are: a tribunal is not necessarily (i) a court 
in the strict sense because it gives a final decision, (ii) or because it hears witnesses on 
oath, (iii) or because two or more contending parties appear before it between whom 
it has to decide, (iv) or because it gives decisions which affect the rights of subjects 
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structive contribution to the elucidation of the problems of administrative 
law. The propositions are negative, and already, in Canada at least, 
we are beginning to see their unfortunate influence.''' The ratio deci- 
dendi may be sound; the propositions are gratuitous. 


In Canada, neither during the processes antecedent to federation nor 


during a long judicial history since federation, has the separation of 
powers appeared as a doctrine either of politics or of law. It is true 
that the British North America Act, 1867,''* contains divisions dealing 
with “executive power’, “legislative power’’, ‘‘judicature’’; but it is 
clear, if we are permitted to refer to the preliminary Quebec and West- 
minster resolutions, that this method of division is due merely to the 
draftsmen; and it is interesting to note that the British North America 
Act does not, like the Commonwealth of Australia Constitution Act, say 
that ‘legislative’ or “‘judicial’’ power is ‘“‘vested’’. The problem in 
Canada, where there arises a controversy over the authority of a statutory 
tribunal, is not fundamentally one in which the principle or doctrine 
of the separation of powers is concerned in the sense in which we have 
been discussing that term throughout. It is rather one arising out of the 
separation of powers in the sense that all power executive, legislative, 
judicial—is divided among the federation and the provinces. In other 
words, the issues before the courts, in this connexion, arise, not from 
a dogma or principle, but from the interpretation of a statute creating a 
federation, itself singularly free from that dogma or principle, which 
distributes the full powers of self-government. The fundamental question 
always is: is the commission or tribunal a “‘court’’ within the meaning 
of the British North America Act? On the decision of that question 
alone turns its position, and not on any reference to some division 
of powers supposed to be fundamental and necessary apart from the 
governing statutory constitution of the Dominion and its provinces."! 


IV 


We have pointed out that our purpose was to examine the doctrine 
of “the separation of powers”’ in its essence and to discover its influence, 
if any, in the development and practice of our law. From our analysis, 


v) or because there is an appeal toa court, (vi) or because it is a body to which a matter 
is referred by another body (see Lord Sankey L.C., at p. 297). 
\\Cf, Attorney-General for Quebec v. Slanec and Grimstead, [1933] 2 D.L.R. 289 

O'Connor v. Waldron (supra 

30 and 31 Vict., c. 3. 

Cf. Martineau and Sons v. Montreal, {1932] A.C. 113; [1932] 1 D.L.R. 353; The 
Slanec Case (supra); Rex ex rel. The Township of Stamford v. McKeown et al., [1934] 
O.R. 662; [1934] i D.L.R. 644. See also Jn re Gra (1918) 57 S.C.R. 150. 
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we may conclude that the doctrine, as enunciated by Montesquieu and as 
it has survived in the thought and in the rhetoric of the profession, has 
no place as a principle of law. To the initiated this fact has always been 
well known; but we have thought it necessary, in the present distresses, 
to fortify it by as careful an examination of the judgments as possible. 
We recognize, of course, that the ‘“‘doctrine embodies cautions against 
tyranny in government through undue concentration of power’’,''* that 
it is a valuable ‘‘political doctrine’, as Maine called it. Clearly it is 
not a technical rule of law. It is clear, however, that the everyday 
necessities of government, unless they be those of a very primitive or 
utopian community, demand that ‘‘powers’’ be exercised by different 
instruments—an obvious fact, as the modern state seeks an efficient 
working organization. If, then, we confine ourselves to this experience, 
and without in the least attempting to mortgage the future by dogma, 
we may well ask if any working principles can be laid down in relation 
to such a conception of ‘the separation of powers”. In this connexion 
we may accept the broad general lines laid down by Mr. H. Finer: “If 
we observe the operation of modern government, regardless of any 
division of powers among different organs at all, we see that to a com- 
plete act of government two things are necessary: to resolve and to 
execute.""5 There would thus seem to be a distinct allocation of 
functions to serve practical ends and not a ‘“‘separation of powers’’ in 
Montesquieu’s sense. It is obvious that this allocation need not imply 
either theoretical or actual separation, but leaves ample room for 
interaction. The ‘“‘sovereign’’ legislature controls, in law, not merely 
legislation, the courts, the cabinet, but every situation which may have 
a legal significance; but at the same time this ‘‘sovereign”’ control is 
quite compatible with an allocation of functions, which itself grows out 
of necessity and common sense. 

When, however, we come face to face with demarking the allocation 
of functions, we at once step out of the practical into the problematical. 
It would seem that there are some acts which involve action with a 
minimum of discretion—‘‘ministerial”’ acts; and that all other acts imply 
a serious exercise of discretion—‘‘legislation’’ or ‘‘adjudication"’. To 
give a more precise content to these terms is at present impossible, and, 
from many points of view perhaps undesirable; not indeed for fear that 
some concept such as ‘‘the rule of law’, “the immemorial rights of citi- 


'4F. Frankfurter and J. M. Landis, ‘‘Power of Congress over Procedure in Criminal 


Contempts in ‘Inferior’ Federal Courts—A Study in Separation of Powers” in 37 
Harvard Law Review (1924), at p. 1012. 

-H. Finer, The Theory and Practice of Modern Government (London, 1932), vol. I, 
at p 171. 
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zens’’ might receive damage, but because it might imply the emergence 
of a principle itself as unworkable in law as ‘‘the separation of powers’’. 
It is better for law, in serving the ends of society, to allow as much 
freedom as possible to the judiciary in controlling ‘‘administrative”’ 
action, to take the risk of confused judgments, of ‘‘distinguishings”’, of 
“distinctions”, rather than to cabin and confine the discretion of the 
judges. We are here dealing with a field of law which by its very nature 
defies standardization or the alleged symmetry of codification. The 
time is not yet ripe for the laying down of any complete scheme of the 
relationship between the judiciary and administrative law; and we can 
only hope that, if that time ever comes, there will prevail such a sanity, 
derived from experience and goodwill, as will result in preserving a due 
balance between working efficiency and the life of the individual citizen. 


JAcoB FINKELMAN 
Law Building, 
University of Toronto. 
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BRITISH JUSTICE IN INDIA 





















The full story of the introduction of British justice into India has yet 
to be written, for the accounts hitherto published have been mainly con- 
cerned with the attempts made to set up good government in Bengal in 
the years following the battle of Plassey which inaugurated the period of 
British ascendancy in India. The state of the country at that time is now 
familiar to all readers of history. The Mogul empire, hastening to decay 
in the closing years of the reign of Aurangzeb, which came to an end in 
1707, had crumbled to pieces. The provinces, one after another, had broken 
away and declared their independence, and Bengal, the richest and most 
prosperous of them all, had for half a century virtually ceased to remit 
tribute to the emperor or to acknowledge his authority. Clive’s victory over 
the Nawab had thus served to transform a trading company into a political 
power, a process practically completed in 1765 by the cession of the Diwani 
which amounted to a perpetual grant both of the fiscal control and of the 
powers of civil government over the extensive territories of Bengal, Bihar, 
and Orissa. 

Some years were still to elapse before the servants of the East India 
Company took up in earnest the responsibilities thus cast upon them. 
Their position was equivocal, for the company were, in name, merely a 
trading corporation whose existence was derived from the charters granted 
by the British crown. They had become de facto territorial rulers. The 
crown, on the other hand, declined to assert its sovereignty over the newly- 
won territories and drove the company into maintaining the fiction that 
their authority was being exercised under delegation from a puppet 
emperor. 

In other circumstances they might have been content to carry on the 
system of government which they had inherited from their Mogul pre- 
decessors, but it soon became apparent that this course was not open to 
them. The whole province has fallen into disorder, and Warren Hastings, 
in his Report of 1773, found himself obliged to declare that the judicial 
organization of the Moguls provided neither protection nor security for 
their subjects. The Mohammedan courts, such as they were, were estab- 
lished only at the chief seat of government and were nothing more than 
engines of oppression under the control of corrupt judges subject to the 
influence of the Nawab. At the capital, justice was perverted; in the 
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districts away from the capital it was denied. All judicial authority in 
those parts had been usurped and was being exercised by the revenue 
officials for their private profit. Another difficulty was the state of the law. 
The population was a mixed one, composed chiefly of Hindus and Moham- 
medans, each of these bodies being subject to its own system of law and 
religion. In civil matters the Moslem courts could not dispense any law 
but their own and were so closed to Hindu suitors. The Moslem criminal 
law, which was universally applied, was a code of barbaric severity admin- 
istered under rules of evidence which excluded the testimony of all wit 
nesses not of the faith of Islam 

The scheme for administration of justice drawn up by Hastings was 
characterized by two main features. One was that of decentralization by 
the introduction of subordinate courts, both civil and criminal, into each 
of the provincial divisions under the control and supervision of the Euro- 
pean servants of the company. These district courts were placed under 
two principal courts of appeal at the capital, armed, respectively, with civil 
and criminal jurisdiction. The other was the reservation to both Hindus 
and Mohammedans of their own personal laws and usages in the domain 
of their domestic relations, a wise policy which has been consistently 
followed ever since and has contributed in no small degree to the success 
of our government. 

The scheme thus inaugurated by Hastings laid the foundations of the 
judicial institutions now obtaining in India. It was modified and expanded 
from time to time in the light of experience and attained its present shape, 
more or less, under the régime of Lord Cornwallis; but development was 
retarded by circumstances which were unavoidable. The judiciary had at 
first to be provided from among the company’s servants (who were traders 
and not lawyers) to whom the native laws, both Hindu and Mohammedan, 
were a sealed book. It was a long time before these laws became available 
to the British judges through the medium of translations prepared by the 
Oriental scholars of the time so as to render them independent of the 
services of the law-officers first appointed for the purpose of interpreta- 
tion. And further time, too, was required before the step could be taken 
of appointing natives of the country to judicial office. That step followed, 
however, in due course so that it is true to say now that for many genera- 
tions past the judicial work in British India has been mainly in the hands 
of the Indians themselves. 

While these measures were being taken to provide for the dispensing 
of justice in the “mutfassil” or country districts, a distinct system of judi- 
cature had been set up in Calcutta where the first supreme court was 
erected under royal charter in 1774 to replace the mayor’s court which had 
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been established in 1726 and reconstituted by a charter of 1753. This latter 
court had exercised jurisdiction only within the limits of the company’s 
settlement at Calcutta and was intended principally to control the company 
and their servants. The jurisdiction of the first supreme court was similarly 
limited but ill-defined, and the friction which arose out of this fact between 
the court and the governor and his council led to much trouble and para- 
lysed to a great extent the attempt of the company to set up courts of their 
own in the territories outside the presidency town. The judges imported 
from England were English lawyers with a contempt for all systems of 
law but their own, and they despised, if they did not ignore, the amateur 
courts of the company. Their own procedure was that of the English 
courts of the time and was ill-adapted to the conditions in India. It pro- 
duced considerable alarm among the native inhabitants to whom it was 
sought to be applied, and some of the court’s proceedings served to provide 
the material for the display of Macaulay's talent for invective when he 
came to deal with the story of Hastings and Impey. Since those days it 
has been made clear that much of the obloquy cast by Macaulay and his 
imitators upon earlier British efforts at judicial administration was un- 
merited. But the fact is that the dual system just described was vicious 
and did much to check progress, and it was not till 1861 that it came to an 
end with the amalgamation of the principal king’s and company’s courts 
into the high courts as we find them now. Since then there has been a 
uniform judicial system in British India in the shape of a hierarchy of 
courts in each province, at the head of which stands the provincial high 
court (in some cases a chief court) exercising appellate jurisdiction and 
supervision over the numerous district and other inferior courts in the 
province. It is through the medium of this stringent control that the high 
courts have been able in the course of time to raise the standard of judicial 
competence and integrity to a pitch which will stand comparison with that 
of the courts of other countries. The courts in India, whatever the critics 
may say, enjoy the confidence of the people. They administer the indi- 
genous law to them in all matters which concern their family relations, 
while in other respects they are guided by codes of universal application, 
based upon the principles of English law modified and adapted to the 
peculiar conditions of the country and supplemented by the rules of justice, 
equity, and good conscience which all tribunals in India are bound to 
observe. 


This interesting volume’ serves to remind us of a still earlier chapter in 


'\The First Century of British Justice in India: An Account of the Court of 
Judicature at Bombay, Established in 1672, and of Other Courts of Justice in Madras, 
Calcutta and Bombay, from 1661 to the Latter Part of the Eighteenth Century. By 
Sir Charles Fawcett. Oxford: At the Clarendon Press. 1934. Pp. xix, 269 
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the history of British methods of justice in India and takes us back almost 
a century before Clive’s victory at Plassey. It contains a vivid and well- 
documented narrative of the conditions in which those methods were first 
sought to be put into practice in Bombay and proves that the difficulties of 
the task, though somewhat different in their nature, were no less 
formidable than those encountered later by Hastings and his successors in 
Bengal. 

The Island of Bombay, leased to the East India Company by Charles 
II in 1668, was already British territory and its inhabitants were british 
subjects. There was thus no troublesome problem of sovereignty to be 
considered. The territory, too, was of small extent, very different in this 
respect from the area which constitutes the presidency of Bombay at the 
present time. On the other hand, the population was a mixed one, com- 
prising a turbulent European element of commercial adventurers and un- 
disciplined soldiery. The company were for a long period beset by troubles 
both without and within and had to fight hard for their existence against 
the interlopers who interfered with their trade monopoly and the frequent 
and vigorous assaults of native pirates who had established themselves on 
the western coast. As in Bengal, the reign of law had come to an end before 
the island came into the possession of the company. The Portuguese who 
preceded the British had, indeed, brought their laws and methods of gov- 
ernment to their settlements, but the island itself had been left to the 
control of the Jesuits whose notions of government seem to have differed 
but little from those of the saminddrs and other officials of the Mogul 
government as described by Warren Hastings. 

Under the charter of 1668 the company were empowered to frame 
laws and ordinances for the good government of the island and to establish 
a court of judicature; and in 1670 there was sent out to the company’s 
servants a short code of laws which regulated judicial proceedings in 
Bombay up to the time when the first mayor’s court was established under 
the charter of 1726 which introduced the English law as it then stood. 
The code embraced both substantive and procedural law, and though 
defective in many respects, particularly in its penal provisions, it was on 
the whole an adequate and equitable body of laws. It wisely preserved to 
the native inhabitants the benefit of their customs and secured them in the 
enjoyment of all the rights they had previously enjoyed; one notable 
feature of it was that it prescribed that all cases were to be tried by jury— 
a mixed jury in cases in which any of the parties was not English. 

There was some delay in the setting up of the court owing to the 
difficulty of finding a suitable judge. The directors were unwilling to send 


out a lawyer from home partly by reason of the expense and partly through 
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their apprehension that a professional judge might be disposed to stir up 
strife and contention by the assertion of his independence. They preferred 
to look for a president of the court among their own servants, one of 
whom, Wilcox, a factor with some legal experience, first got to work. The 
climate, unfortunately, took heavy toll of the European population of the 
island, and on Wilcox’s death a few years later it was found hard to 
replace him. Friction arose between his successors and the governor and 
his council who constituted a court of last resort. The court gradually fell 
into abeyance and justice was for a time administered by a body of 
justices composed mainly of members of the governor’s council. An in- 
ternal rebellion in 1683-4 led to further interruption. When this was 
suppressed there was set up a court of admiralty presided over by St. John, 
an English lawyer, whose attempts to grasp at jurisdiction led him into 
severe conflict with the executive. There followed in 1689 an invasion of 
the island by pirates which all but wrecked the company’s settlement and 
completely disorganized the administration. Judicial work was carried on 
thereafter in a haphazard fashion, until, in 1717, a regular court of judi- 
cature was revived in the form of a bench of justices which included 
representatives of the various native communities. This court was at length 
replaced by the mayor’s court set up under a royal charter of 1726 which 
created a king’s court under this name in Calcutta, Madras, and Bombay, 
and introduced the English law into the company’s settlements at these 
places. 

The English procedure followed in the mayor’s courts was unsuitable 
to Indian conditions and was the cause of congestion and delay, while the 
lack of a professional element among the judges was a handicap which 
the company sought to have removed but which was not to disappear 
before 1798 with the establishment of a recorder’s court which, in its turn, 
gave way to the supreme court of 1823. But this defect notwithstanding, 
there is no reason to doubt that substantial justice was dispensed. The 
cases, in general, were of a simple character; the disposal of them did not 
call for the possession of a great store of legal knowledge, and the 


decisions, which were subjected to a searching scrutiny by the company’s 


lawyers at home, were evidently acceptable to the native suitors who 
flocked to the court. 

Such, in outline, is the chronicle of the early days of British justice in 
Bombay presented in this book by a former judge of the Bombay high 
court with a wealth of detail which illustrates the arduous nature of the 
task assumed by the pioneers of British rule in India. Their efforts have 
not always met with due appreciation; for it has been the habit of 
historians ever since the days of Macaulay to disparage British legal 
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institutions in the east and to assert that they have proved a bane rather 
than a blessing to a simple-minded population by fostering excessive litiga- 


tion. The truth is, however, that the people of India stand in no need of 


such encouragement. They are litigious by nature, and it is surely better 
to recognize this fact and to provide them with courts and judges than to 
drive them to the crude alternative of private reprisals. Those who pro- 
claim regret at the passing of the days of “rough and ready justice” are 
apt to forget the disorder which Hastings found in Bengal at the close of 
the eighteenth century or to fail to compare the state of the country then 
with the state it is in now. And here we may be permitted to quote from 
the recent Report of the Joint Committee on Indian Constitutional 
Reform (vol. 1, part i, par. 6). Speaking of the record of British rule in 
India, the committee says: “It has established the rule of law, and by the 
creation of a just administration and an upright judiciary it has secured to 
every subject of His Majesty in British India the right to go in peace about 
his daily work and to retain for his own use the fruit of his labours.” That 
is no mean achievement and the merits of it will be more readily under 


] 
| 


stood and appreciated by those who read the tale of the patient and 
assiduous efforts which have gone to its accomplishment. 
B. Linpsay 


Oxford. 


CoLoNiaAL Srock Act, 1934 


The conference on Dominion legislation of 1929,’ in dealing with the 
disallowance and reservation of legislation, accepted as proper the main- 
tenance of the right to disallow in connexion with Dominion legislation 
which appears to the government of the United Kingdom to alter to the 
stockholder’s injury any of the provisions affecting colonial stocks admitted 
to the list of trustee securities in the United Kingdom or to involve any 
departure from the original contract. The principle of this agreement is 
of course, sound in equity and in common sense; but the method of guard- 
ing the obligations is not only undignified, but in a crisis, unlikely though 
it might be, quite ineffective. The arrangement is far from satisfactory 
and it did not pass unchallenged in Canada, where the Hon. C. H. Cahan 
spoke of it in no complimentary manner and the Hon. E. Lapointe saw 


dangers to the borrowing power of Canada.° Recent developments in the 


1Cmd. 3479. 

2Debates of the House of Commons of the Dominion of Canada, May 26 and 30, 
1930, at pp. 2719, 2726. See W. P. M. Kennedy, Essays in Constitutional Law 
(Oxford, 1934), at pp. 133-4. 
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Union of South Africa have brought the situation to the front once again, 
and the statute printed below represents a new and alternative arrange- 
ment, since it became obvious that the agreement of 1929 was not in keep- 
ing with the South African Status Act.’ It would appear, however, that 
none of the other Dominions has made any representation for change. 
Professor Keith had suggested that in the case of a dispute the matter 
should be referred to an inter-imperial tribunal ;* but as far as is known 
his proposal was not discussed. The solution, if such it can be called, is 
impractical, for it is almost impossible to believe that any Dominion govern- 
ment, after a Dominion legislature has passed legislation at its request 
and on its initiative, would come to the same legislature and ask it to alter 
or repeal the legislation because the government of the United Kingdom 
has so requested it. Of course, where a Dominion has not confirmed the 
solution in the Colonial Stock Act, 1934, no such impasse need take place; 
but the original difficulties would still remain. It ought to be possible for 
some permanent body to be created as soon as possible to deal with inter- 
imperial issues; but Dominion sentiment is still vague and unformed. 


W. P. M. K. 


24 and 25 Geo. V, c. 47 


An Act to provide as respects Dominion Stocks an 
alternative to the third of the conditions prescribed 
by the Treasury under section two of the Colonial 
Stock Act, 1900. 

[3lst July 1934.] 

Be IT ENACTED by the King’s most Excellent 
Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of 
the same, as follows :— 

1—(1) The third of the conditions prescribed by Ajternative to 
the order of the Treasury dated the sixth day of Treasury condition 
December, nineteen hundred, and made under section a 
two of the Colonial Stock Act, 1900 (which provides 63 & 64 Vict. c. 62. 
that certain stocks with respect to which prescribed 
conditions have been observed shall be trustee securi- 
ties), shall be deemed to have been observed with 


respect to any stock issued by the Government of a 


See 1 University of Toronto Law Journal, at pp. 147 f. 
*The Times, July 17, 1934; Letters on Imperial Relations, etc. (Oxford, 1935), 
pp. 171-2. 
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Dominion if either the requirement therein specified 
has been complied with, or it— 
(a) His Majesty’s Government in the Dominion has 
undertaken that legislation which appears to 
His Majesty’s Government in the United King- 
dom to alter any of the provisions affecting 
the stock to the injury of stockholders or to 
involve a departure from the original contract 
in regard to the stock, shall not be submitted 
for the Royal Assent except after agreement 
with His Majesty’s Government in the United 
Kingdom, and that if attention is drawn to any 
such legislation as aforesaid after the passing 
thereof by the Parliament of the Dominion, His 
Majesty’s Government in the Dominion will 
take the necessary steps to ensure such amend- 
ment as may be requested by His Majesty’s 
Government in the United Kingdom; and 
(b) that undertaking has been confirmed by an Act 
of the Parliament of the Dominion. 
22 & 23 Geo. 5. c. 4. (2) In this Act the expression “Dominion” has the 
same meaning as in the Statute of Westminster, 1931. 
2. This Act may be cited as the Colonial Stock Act, 
1934, and this Act and the Colonial Stock Acts, 1877 
to 1900, may be cited together as the Colonial Stock 
Acts, 1877 to 1934. 


Short title and 
citation. 


CONFLICT OF LAWS 


I read with interest Professor MacKenzie’s very able review of John- 
son’s Conflict of Laws,’ but am unable to accept his criticism of the 
author’s opinions on the nature of parental consent to the marriage of 
minors in Quebec. The reviewer states: 


In other words, he claims that the consent of parents or guardians is not a 
matter of formality but one of capacity. Now if Quebec were a sovereign state, 
or if marriage and divorce were within the competence of the legislature and 
courts of Quebec, it would be quite within their power so to find, even though 
such action did not accord with general principles of international law. But, 
inasmuch as the federal legislature of Canada is invested with exclusive jurisdic- 


1] University of Toronto Law Journal (1935), at pp. 200 ff. 
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tion over marriage and divorce, while to the provinces belongs the smaller ex- 
clusive field of solemnization of marriage, it would seem that no provincial 
authority is competent to declare any marriage null and void, which is valid 
elsewhere in Canada, without the express approval of the federal legislature. 


Professor MacKenzie seems to have overlooked the fact that confed- 
eration did not modify the law previously existing in the different prov- 
inces. The Quebec Act settled the controversy as to whether (Quebec law 
was French or English and definitely introduced the French law in all 
matters affecting property and civil rights. Under this law a genuine 
personal incapacity to marry was attached to minors and the rules of the 
old law on this point were incorporated into the Civil Code of Lower 
Canada passed by the parliament of Canada in 1866. In consequence the 
only question to be decided by Quebec courts is the nature of the incapacity 
created by the Code. 

The reviewer refers to two cases recently decided by the supreme 
court of Canada* as holding that the consent of parents “is not a matter 
of capacity but part of the solemnization of marriage’. This is not quite 
accurate. The cases raised the validity of Alberta and Ontario statutes 
declaring the consent of parents to be an integral part of the solemnization 
of marriage and these statutes were held intra vires. In the first case Duff 
C.J.C. says: 


I must not be understood as expressing the view that it would not be competent 
to the Dominion, in exercise of its authority in relation to the subject of 
“Marriage” in matters which do not fall within the subject of “Solemnization 
of Marriage”, to deprive minors domiciled in Canada of the capacity to marry 
without the consent of their parents. No such question arises here, and it is 
quite unnecessary to pass an opinion upon it. The authority of the Dominion to 
impose upon intending spouses an incapacity which is made conditional on the 
absence of certain nominated consents is not in question. 


In the second case Rinfret J, speaking for the court, states: 


It must further be understood that our judgment does not express any view 
as to the competency of the Dominion, in the exercise of its proper authority, to 
legislate in relation to the capacity to marry of persons domiciled in Canada. 
In the absence of legislation by the Dominion, that question does not arise here 
and is fully reserved. All that we decide in regard to it is that the Dominion 
Legislation, as it stands, does not affect the present case. 


To put the matter briefly, the supreme court has held that parental consent 
may be treated as an incident of solemnization and that the Alberta and 


*Kerr v. Kerr, [1934] 2 D.L.R. 369 and Neilson v. Underwood, [1934] 4 D.L.R. 
167. 
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Ontario legislation expressly treating it as such is valid but leaves open 
the question as to whether it can be a matter of capacity. 

In view of these facts it is difficult to see any reason preventing Quebec 
courts from annulling marriages of domiciled Quebecers even though the 
courts of other provinces might have reached the opinion that under a 
different law the marriage was valid. Moreover, the supreme court of 
Canada might be obliged to confirm both judgments. 

S. LEMEsvRIEk 
McGill University, 
Montreal. 


INDUSTRIAL LAW RESEARCH COUNCIL 


The necessity for objective research in law needs no advocacy. In 
England, the lord chancellor’s committee is at present investigating certain 
aspects of the workings of the law. In the United States, the American 
Law Institute is carrying out a work of monumental importance and 
achievement ; while in the state of New York, a law revision and research 
committee has been appointed, under the chairmanship of Dean C. K. 
Burdick, Cornell University, not merely for purposes of legislative revision 
but as a permanent body to report to the legislature annually on the rela- 
tions between the law as it is and modern life.’ So far in Canada, while 
there has been much legal research and while there has been a _ note- 
worthy increase in legal monographs and research articles, yet there has 
been no organization outside the first-class work done by the commissioners 
on uniformity of legislation. There is probably no field in law where 
research is more necessary than in industrial relations, and this has become 
especially true in recent years. The law itself is confused, the judgments 
are conflicting, and the juristic principles seem to be out of tune with 
social life. 

With the co-operation of the Workers’ Educational Association of 
Ontario there has been formed a council of research in industrial law with 
its headquarters at the Law Building of the University of Toronto. The 


council consists of : Professor W. P. M. Kennedy, professor of law in the 


University of Toronto, chairman; Professor F. C. Auld, professor of 
Roman law and jurisprudence in the University of Toronto, vice-chair- 
man; Professor J. Finkelman, professor of industrial and administrative 
law in the University of Toronto, director of research; Professor N. A. 
Mackenzie, professor of public and private international law in the 
University of Toronto; Professor Harold Innis, professor of economics in 


222 . 
ssee pp. 099 ff., mira. 
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the University of Toronto; Cecil A. Wright, Esq., S.J.D., Osgoode Hall 
Law School, editor of the Canadian Bar Review; J. J. Robinette, Esq., 
B.A., Osgoode Hall Law School, editor of the Ontario law reports, 
of Messrs. Rowan and Robinette, barristers; Dana H. Porter, Esq., B.A., 
of Messrs. Fennell, Porter, and Davis, barristers; J. W. Gilroy, Esq., 
barrister; Drummond Wren, Esq., secretary, Workers’ Educational Asso- 
ciation of Ontario. It is the intention to add further members to the council 
as developments warrant. The general purposes of the council are to 
examine industrial law as it is, how it works in practice, to consider and 
criticize such legislative proposals as are made for its amendment from 
time to time, and to issue periodical reports on the progress of the research 
of which several have already appeared. 


New York LAw ReEvIsSION COMMISSION 


The state of New York has made a significant advance in law retorm 
by the creation in 1934 of a permanent law revision commission, which 
consists of the chairmen of the committees on the judiciary of the senate 
and assembly, ex officio, and of five members appointed by the governor. 
The headquarters of the commission are at the Cornell Law School, whose 
distinguished dean, Dr. C. K. Burdick, is chairman of the commission, 
while Professor J. W. MacDonald of the same faculty is executive secre- 
tary and director of research. The importance of this commission lies in 
the fact that it is not a commission appointed merely for the revision of 
the statutes, but is a permanent advisory body to the legislature to which 
it must report annually, and is charged with the following comprehensive 
duties : 

1. To examine the common law and statutes of the state and current 
judicial decisions for the purpose of discovering defects and anachronisms 
in the law and recommending needed reforms. 

2. To receive and consider proposed changes in the law recommended 
by the American Law Institute, the Commissioners for the Promoting of 
Uniformity of Legislation in the United States, any bar association or 
other learned body. 


3. To receive and consider suggestions from judges, justices, public 


officials, lawyers, and the public generally as to defects and anachronisms 
in the law. 

4. To recommend, from time to time, such changes in the law as it 
deems necessary to modify or eliminate antiquated and inequitable rules 
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of law, and to bring the law of this state, civil and criminal, into harmony 
with modern conditions. 

From the first report of the commission’ we learn something of its 
activities, which have been divided into three classes: (i) projects on 
which immediate study has been undertaken; (ii) preferred lists of sug- 
gestions made to the commission which are thought suitable for future 
study; (iii) subjects suggested to the commission on which no action 
negative or affirmative has been taken. Interest lies in the first group 
which includes (a) contribution between joint tort feasors; (b) survival 
of tort actions after the death of plaintiff or defendant; (c) expert wit- 
nesses; (d) perjury; (e) the doctrine of consideration; (f) liability of 
tort feasors for injuries to unborn children; (g) imputation of a parent's 
contributory negligence to an infant plaintiff; (/1) several aspects of the 
law of real property. In connexion with many of the proposals and projects 
in this group recommendations will be made at once to the legislature. 

The methods of the commission include an investigation of all avail- 
able materials and facts, supplemented by conferences with those specially 
interested ; co-operation with the judicial council of the state; the exam- 
ination of the case-law of the state “in search of judicial evidence as to 
defects and anachronisms”; a survey of the actual working of existing 
rules of law; the examination of legal situations where the administration 
of justice “is impeded by the existence of laws ill-fitted to modern condi- 
tions, causing a discontent which often has no organ for its expression” ; 
the study of needs which have not yet become articulate; the preservation 
of the beneficial, with a critical attitude to “established legal rules which 
appear to be outmoded”. 

It will be evident that the project is one of the most ambitious and 
promising which has been launched in any common-law jurisdiction ; and 
its proceedings and accomplishments ought to be watched with serious 
concern. It is only too well known that in the past “law reform” has all 
too frequently ended in confusion, because it has been either “lawyer's 
law’’, or has been carried out in vacuo apart from a close relationship with, 
and knowledge of, the social conditions of the community which it was 
intended to serve, or has proceeded from emotion or sentiment, or indeed 
from fear—political, perhaps physical,—or, most baneful of all, from the 
itch of legislators who confuse legislative activity with progress. The 
state of New York has set an example for law reform based on scientific 
observation, on expert research, on objectivity, on a comprehensive and 
modern view of the functions of law. It is along these lines alone that we 


‘State of New York: Legislative Document (1935), No. 60 (Albany, 1935). 
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can hope for progress, for the redemption of legal scholarship in the 
interests of society, and for the saving of law itself as a working system 
from the charlatinism of its professors and the contempt of the ordinary 
citizen. All this needs permanence in methods and scholarship. The law 
revision commission of the state of New York may well constitute an 
inspiration and a source of emulation. 

The activities of the commission can be followed in a comprehensive 
volume, which is a mine of erudition.? It contains recommendations, 
based on wide scholarship and a fine sense of society, dealing, inter alia, 
with the definition of value in the law of personal property, with negoti- 
ability of documents of title, with imputation of negligence to infants, 
with the survival of causes of action for personal injury, with perjury, 
with problems in the field of real property, and with prenatal injuries. 
There is an important study relating to the proposed amendments to the 
New York Public Enemy Law, which is of importance to all interested in 
the administration of criminal law. In addition, every lawyer who has 
had dealings with the M’Naghten rules,’ will welcome the discussion of 
the Strauss proposals in relation to amendments to the code of criminal 
procedure and to the mental hygiene law. An appendix, containing bills 
already introduced in the legislature, on the recommendation of the com 


mission, bears ample witness to the immediate practicability of its work. 


W. P. M. K. 


2State of New York: Report of the Law Revision Commission. Albany: J. B. 
Lyon Company. 1935. Pp. 813. 
3Daniel M’Naghten’s Case, 10 Cl. & F.; 8 E.R. 718. 
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SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada, enacted during the last session 
of each legislature, deals only with the more important statutes. 


DoMINION OF CANADA 


25-26 Geo. V: Public General Acts, 66; Local and Private, 5; Divorces, 30 


Most of the legislation passed during the last session consists of the reform 
measures initiated by the conservative government As to ce. 14, 44, and 63 (see 
below), the preambles show that these statutes were passed after the Dominion had 
ratified international draft conventions agreed upon pursuant to articles 23 and 427 
of the treaty of Versailles and to assist in the maintenance, on equitable terms, of 
interprovincial and international trade. The preamble to c. 38 (see below) indicates 
that this statute was enacted pursuant to the same articles of the treaty “to discharge 
the obligations to Canadian Labour assumed under the provisions of the treaty” 
and for the peace, order, and good government of Canada, as well as to assist in 
the maintenance, on equitable terms, of interprovincial and international trade, but 
no international convention with respect to the subject-matter of this statute was 


ratified by the Dominion. 


THe WEEKLY Rest 1N INpustRiIAL UNpERTAKINGS Act (c. 14).—The employer 
in industrial undertakings shall grant to the whole of the staff employed, in every 
period of seven days, a period of rest comprising at least twenty-four consecutiv 


hours, subject to certain regulations for total or partial exceptions. 


Tue Economic Councit or Canapa Act (c. 19).—An honorary advisory council 
on social and economic questions, consisting of the prime minister, and fifteen 
' 


appointed members, whose services shall be gratuitous, shall meet at least twice a 


year to study, investigate, report, and advise upon social and economic problems 


THe Farmers’ Crepitors ARRANGEMENT Act AMENDMENT Act (c. 20) 
Provides for certain procedural amendments to the act of 1934 (c. 53), (see 1 Un 
versity of Toronto Law Journal (1935), at p. 162) and applies the discharge pro 
visions of the Bankruptcy Act (R.S.C., 1927, c. 11) 


Tue Prartrie Farm Renasiiitation Act (c. 23).—A prairie farm rehabilitation 
committee shall consider and advise the minister of agriculture as to rehabilitation 
of the drought and soil-drifting areas in Manitoba, Saskatchewan, and Alberta, and 
methods of farm practice, tree culture, and water supply for greater economic 
security. 


2 


Tue Patent Act (c. 32).—The Patent Act (R.S.C. 1927, c. 150) and amend 
ments are repealed and this act substituted therefor. The general principles of the 
repealed statute are adopted with certain procedural improvements. Ss. 64 to 70 
contain new provisions as to the power of the commissioner of patents to inquire 


35S 
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into abuses of rights granted to patentees, and to grant licences to persons to deal 
in patented goods when the patentee has failed to satisfy commercial needs. 


THE UNEMPLOYMENT AND SocraL INsurRANCE Act (c. 38).—The employment 
and social insurance commission, consisting of three commissioners, shall organize 
an employment service, investigate with a view to making proposals for the assistance 
and training of unemployed persons, and carry out the national scheme of unemployed 
insurance created by the statute. The insurance extends to persons engaged in 
specified employments who have contributed to the unemployment insurance fund for 
a period of at least forty weeks (s. 20). The fund is derived from contributions by 
parliament, the employer, and the employee (s. 17). The insured is entitled to benefit 
for periods not exceeding seventy-eight days of continuous unemployment (s. 23). 


THe Minimum Wace Act (c. 44).—The governor-in-council may create 
machinery whereby minimum rates of wages can be fixed for workers employed in 
rateable trades, t.e., trades in which no arrangements exist for the effective regulation 
of wages by agreement or otherwise, and where wages are exceptionally low. 


Tue CANnapIAN Wueat Boarp Act (c. 53).—The Canadian wheat board 1s 
given wide powers respecting the marketing of wheat in interprovincial and export 
trade, including the buying, selling, storing, transporting, and fixing prices thereot 


ComBINEs INVESTIGATION Act AMENDMENT Act (c. 54).—The administration of 
the act is transferred to the Dominion trade and industry commission (see below) ; 
the scope of the term “combine” is extended, and the commission may investigate 
proposed agreements for the control and regulation of prices and production pursuant 
to c. 59 (see below). 


Tue Companies Act AMENDMENT Act (c. 55).—If any company carries on 
business not within the scope of, or expressly excluded by, its purposes or objects set 
forth in the letters patent or supplementary letters patent it shall be liable to be 
wound up. No shares of a public company may be issued to which shall attach any 
exclusive right to control the management of the affairs of the company (s. 5). The 
prospectus provisions are further amended (ss. 10 and 11). Officers who become 
aware of impairment of capital must make full disclosure to the shareholders (s. 14). 
Directors must disclose to the shareholders their personal accounts with the company, 
and they shall not speculate in shares of their company. 


CriMINAL Cop—E AMENDMENT (c. 56).—It is an indictable offence to employ 
persons at less than the minimum wage rate fixed by law (s. 7). A person engaged 
in trade, commerce, or industry is guilty of an indictable offence if he is a party to 
any transaction of sale which discriminates against competitors of the purchaser as 
to any discount, rebate, or allowance, or lowering prices in a particular area for the 
purpose of destroying competition, or engaging in a policy of selling goods at prices 
unreasonably low for destroying competition or eliminating a competitor (s. 91). 


Tue Dominion Houstne Act (c. 58).—Provision is made for the governor-in- 
council to enter into contracts with approved lending institutions or local authorities 
te join in making loans to assist in the building of houses. 


Tue DomINION TRADE AND INpUstry Commission Act (c. 59).—This act was 
passed pursuant to the recommendations of the majority of the royal commission for 
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the inquiry into price spreads (see preamble). The commissioners shall be members 
for the time being of the tariff board. The commission shall be charged with the 
administration of the Combines Investigation Act, may make recommendations as to 
agreements regulating price and production (s. 14), commodity standards (s. 15), 
unfair trade practices (s. 20), and may convene fair trade conferences (s. 23), co- 
operate with boards of trade (s. 24), and investigate economic conditions (s. 25). 


Tue Limitation or Hours or Work Act (c. 63).—This act establishes an 
eight-hour day and forty-eight hour week for industrial undertakings 


Dana H. Porter 
Toronto. 


MARITIME PROVINCES 
(a) Nova Scotia 


25-26 Geo. V: Acts passed, 120; Public, 47; Local, 56; Private, 17 


wn 


AUTOMOBILE INSURANCE.—An act (c. 43) amending the principal act (1932, c 5) 
incorporates the amendments recommended by the conference of superintendents of 
insurance (1934). 


CompaNIiEs.—A thoroughgoing revision of the existing law is made by the new 
Companies Act (c. 6). It adopts many of the features of the English Companies Act 
of 1929 (19 and 20 Geo. V, c. 23). The changes are in the main designed to afford 
greater protection to the investing public by a closer statutory control over the 
activities of directors and officers. The contents of the report to be presented to the 
first general meeting, for example, are set out with great particularity; at least two 
directors are to certify this report. Minute books of general meetings are to be kept 
at the registered office and are to be open to the inspection of any member. Every 
company is to have at least two directors. Before a prospectus of a new company is 
issued, a director or proposed director must either actually have taken out, or agreed 
to take out, his qualifying shares or have entered into an undertaking filed with the 
registrar to do so. Bankrupts and persons having made an authorized assignment are 
expressly disqualified from acting as directors. Directors personally interested in 
contracts, or proposed contracts, with the company are under obligation to declare 
their interest at the first board meeting concerning the matter. Upon demand of mem- 
bers holding not less than one-fourth the number of votes, a statement of the aggregate 
fees and emoluments paid to directors over a preceding three-year period is to be 
furnished by the directors at the next annual meeting unless otherwise ordered by the 
company within one month after demand. The requirements as to the contents of a 
prospectus have been made more stringent and detailed, following the English 
precedent, and any document offering shares, debentures, or bonds for sale to the 
public is to be governed by the provisions concerning the issue of a prospectus 
Auditors are to be appointed at each annual general meeting. Certain persons are 
disqualified as auditors. Auditors are to state in their report if they have obtained all 
the information and explanations they require and to express an opinion whether the 
balance-sheet exhibits, on the basis of such information and the books of the company, 
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a true and correct view of the company’s affairs. Companies are bound to keep proper 
books of account at the registered office showing receipts and expenditures of money, 
purchases and sales of goods, and the assets and liabilities of the company. Directors 
are under obligation to submit annually to a general meeting a profit-and-loss account 
and also a balance sheet, the contents of which are specified in detail in the act. 
Assets of a company consisting of shares and indebtedness of subsidiary companies 
(defined by the act) are to be shown separately in the balance-sheet, and the auditors 
are charged with the duty of stating how the profits and losses of the subsidiaries, so 
far as they concern the holding company, have been dealt with in the accounts, and to 
state to what extent provision has been made for losses of a subsidiary, and how such 
losses have been taken into account in arriving at the profits and losses of the holding 
company. Numerous other incidental changes have been made, largely following the 
English act, one of especial significance being the extensive powers conferred on the 
court for approving of compromises and arrangements for the reconstruction of a 
company or the amalgamation of two or more companies. 


DomINIoN LEGISLATION.—An act (c. 14) of the legislature provides that in so far 
as the Dominion Root Vegetables Act (R.S.C. 1927, c. 181) is ultra vires the 
Dominion, its provisions “shall have the same force of law in the Province of Nova 
Scotia as if enacted by this legislature” and shall remain in force in Nova Scotia as 
it so enacted until repealed by the Dominion. The governor-in-council is empowered 
to declare by proclamation that amendments, substitutions, and regulations made 
under the Dominion act, so far as the same are within the legislative competence of 
the provincial legislature, are to have the force of law in the province as if enacted 
by the legislature. 


Economic Councit.—The Nova Scotia Economic Council Act (c. 10) establishes 
a council of not more than fifteen members charged with the duties of advising the 
governor-in-council on matters relating to the promotion and development of industry 
and trade in the province, prosecuting research in industrial matters, and generally of 
making investigations of the possibilities of economic and industrial development in 
the province. The appointment of the council lies with the governor-in-council 


Hours or Work.—This act (c. 12) makes provision for the setting up of a 
special board of three members to determine the number of hours per day or per 
week during which persons employed in certain industria! undertakings (being 
generally the mining, manufacturing, and construction industries) may work. The 
kind of undertakings, the categories of workmen, and the areas in which the act is to 
apply are also to be within the decision of the board. Power is granted to make 
adjustments where by law, custom, or agreement, hours of work different from those 
set by the board exist, and the limits fixed by the board may be exceeded in certain 
specified cases of necessity. In every case, and apart from an order of the board, 
there is to be one day’s rest in seven for every employee in the designated under- 
takings. The act is to come into force upon proclamation, as yet unissued. 


HussBanp AND Wire.—Some measure of equality of the sexes is brought about 
by an amendment (c. 33) to the Married Women’s Property Act (R.S.N.S. 1923, 
c. 141) making available, as complementary to similar rights already enjoyed by 
married women, rights of action to a married man against his wife for the protection 
and security of his property as if his wife were a feme sole. The existing limitation, 
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that no further right of action for tort lies to a husband or wife against their respec- 
tive spouses, is retained. The amendment goes on to enact what had already been 
anticipated by judicial legislation in at least one province (Quinn vy. Beales, [1924] 
3 W.W.R. 337—Alta.), but denied in others (Denovich v. Hucal, [1927] 1 D.L.R. 
879—Man.; Paliuk v. Masoruk, [1931] 3 W.W.R. 380—Sask.) and also in England 
(Edwards v. Porter, [1925] A.C. 1), viz., that a husband shall not be liable for the 
post-nuptial torts of his wife on the sole ground that he is her husband. (Cf., how- 
ever, the law revision committee’s fourth interim report (1934, Cmd. 4770).) 


Motor VEHICLES.—The family car attains a definite status by the enactment of 
an amendment (c. 44) to the Motor Vehicle Act (1932, c. 6) making an owner liable 
for damage caused through negligent operation of his automobile, “unless he shall 
establish that such injury, loss, or damage was not caused by any negligence or wrong- 
ful act of his, or of a person operating such motor vehicle in the course of his 
employment as a servant or agent of said owner, or of the husband, wife, father, 
mother, son, or daughter of the owner operating such motor vehicle as a family car 


within the scope of a general authority from the owner”. 


Succession Duty.—An amending act (c. 22) attempts to surmount the obstacles 


placed in the way of the provinces by the decision of Provincial Treasurer of Alberta 
v. Kerr, [1933] A.C. 710, by providing that while no executor shall “in the first 
instance” be personally liable to pay duty, “an executor or other person in whom any 
interest in any property so passing or the management thereof is at any time vested 
and any person with whom or any corporation with which any money or other 
property has been deposited to be held in specie or otherwise for two or more persons, 
so that on the death of one or more of them, any beneficial interest accrues or arises 
by survivorship on such death, shall not transfer or deliver such property to the 
person so entitled without deducting therefrom the duty for which such person is 
liable. If any executor or other person or corporation violates the provisions of this 
section he or it shall be liable to a penalty equal to twice the amount of the duty 
payable in respect of such property. oi 

Tourtst Trarric.—Besides making provision for the establishing of an advisory 
council to co-operate with existing agencies in the promotion of tourist traffic in Nova 
Scotia, this act (c. 13) empowers the governor-in-council to make regulations for 
the licensing and regulating of tourist committees, bureaus, and persons engaged in 
the promotion of tourist traffic, and for the control of publicity issued by such bodies 
or persons. 


(b) New Brunswick 


25 Geo. V: Acts passed, 93; Public, 44; Private, 49. 


AUTOMOBILE INSURANCE.—By an amending act (c. 43) the Act of 1934 (c. 21) 
governing this subject is changed in accordance with the recommendations of the 
conference of the superintendents of insurance (1934). 





Brits oF SALE.—An amending act (c. 32) provides, inter alia, that the filing of 
a mortgage or bill of sale under the Bills of Sale Act (R.S.N.B. 1927, c. 151) “shall 
constitute notice of such instrument to all persons claiming any interest in the goods 
and chattels thereby conveyed”. 
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Datry Propucts.—This act (c. 16) establishes a special board of three members, 
one of whom is to be a producer-supplier, to exercise a measure of control over the 
dairy industry. The board may establish a scale of prices for dairy products to be 
paid to producers by dealers, and is given extensive powers of supervision over the 
conditions of handling such products. It may approve agreements respecting the price 
of milk and cream made between producers and distributors within an area, and may 
make such agreements obligatory on all those engaged in the business in that area. 
It may also fix the price of milk and cream within designated areas, and prohibit the 
sale of milk and cream below the current price. It has power to grant and to recall 
licenses to those engaged in any branch of the dairy industry. Dealers are compelled 
by the act to guarantee, by deposit of cash or securities in the sum of $500 with the 
minister of agriculture, the payment of amounts owing by them to producers. Failure 
to comply with the act is punishable by fine or imprisonment on summary conviction. 


GASOLINE SALES.—The licensing by the minister of public works of wholesale 
and retail dealers in gasoline within the province is provided by this act (c. 17). No 
retailer's licence is to be issued for an outlet not licensed previous to March 4, 1935, 
unless in the judgment of the minister “public convenience and necessity so require”, 
and retail licences are to be recalled when the sale from a pump falls below 500 
gallons per annum. Wholesalers and retailers are to post prices from day to day, 
which may not be changed during the day, and provision is made against the grant- 
ing of rebates or discounts except to fishermen and farmers. Unfair trade practices 
on the part of either wholesalers or retailers, such as the holding of lotteries, the 
giving of premiums and trading stamps, efc., and the supplying of equipment and 
loans of money for the purpose of promoting sales of gasoline, are prohibited under 
penalty of fine and imprisonment. The minister is given authority to fix the grade of 
gasoline offered for sale in the province, and also a general power to add to the list 
of forbidden trade practices. 


Houstnc CommMissions.—This act (c. 14) provides for the appointment in 
municipalities of commissions with powers to order the closing, repairing, and 
rehabilitation of houses not conforming to standards which the respective com- 
missions may set. Each commission is to have the further power of executing necessary 
works of rehabilitation, if the owner or first mortgagee after notice refuses to do so, 
and the expenses are to form a “first charge against the property”. Loans up to 80 
per cent. of the cost of the work can be made by commissions to owners proposing 
to rebuild after demolition or to repair in accordance with the standards of the com- 
mission. By proclamation (Gazette, May 8, 1935) this act came into force on May 


1, 1935. 


Lire INsurRANCE.—This is an enactment (c. 13) (to come into force upon 
proclamation) of the uniform act consolidating previous legislation and incorporating 
the changes recommended by the conference of superintendents of insurance (1934). 


Proor oF JupicraL DocuMENTs.—By an amending act (c. 31) to the Evidence 
Act (R.S.N.B. 1927, c. 131) judgments, orders, and judicial proceedings generally, 
including affidavits and pleadings duly filed, of provincial, British, colonial, and 
foreign courts are provable either by examined copies or by copies authenticated by 
the seal of the court in question or where there is no seal by the signature of a judge 
of the court, the fact of authentication being accepted without further proof of the 
sealing or signature. 
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SALE oF SecuritIEs.—This act (c. 11) replaces existing legislation by provisions 
for control similar to those of Ontario and other provinces. The registration of 
brokers and salesmen is compulsory, and their activities are to be under the eye of 
the board of commissioners of public utilities, which has the power to grant, deny, 
suspend, and cancel registrations. No sale of securities (apart from trustee, etc., 
investments) not approved by the board, or of securities listed on exchanges not 
approved by the board, can take place without a special certificate from the board 
authorizing the sale. Canvassing for sales at residences, including calling by telephone, 
is forbidden to all but registered brokers, established in business in the province for 
at least two years, and their salesmen. Nor may any but registered brokers or sales- 


men issue advertising matter or use the radio for advertising. 


(c) Prince Edward Island 
25 Geo. V; Acts passed, 36; Public, 19; Private, 17. 


31LLs OF SALE.—A short amending act (c. 2) brings bills of sale to the crown 
under the provisions of the principal act (23 Vict., c. 9) except as to the require- 
ment of an affidavit of bona fides. 


GASOLINE SALES.—Provision is made by an amendment (c. 7) to the Gasoline 
Tax Act, 1926 (16 Geo. V, c. 5) for the issuance of regulations by the lieutenant- 
governor-in-council “for the purpose of elimination and preventing unfair and in- 
jurious practices in the sale and distribution of gasoline and other petroleum products” 


INSURANCE.—Extensive amendments, incorporating the changes recommended 
by the conference of superintendents of insurance (1934), are made by an act (c. 9) 
amending the Insurance Act, 1933 (23 Geo. V, c. 1). The parts relating to life and 
automobile insurance are, in accordance with the recommendation made by the con 


ference, to come into effect only upon proclamation. 


SALE OF LIGHTNING Rops.—This act (c. 10) breaks new ground in the matter 
of trade regulation by providing for the licensing of all persons and corporations 
engaged in the business of selling lightning rods and similar equipment in the province 
Such licences are only to issue after a government inspector has approved of the 
material and apparatus offered for sale and of a guarantee agreement binding the 
licensee either to return the money paid for the installation or to make good the 
damage in the event of a building which has been equipped with rods being struck 
by lightning. A bond must be filed with the provincial treasurer to assure payment 
of any judgment recovered against those selling equipment. The lieutenant-governor 
in-council is empowered in general terms to make regulations setting standards and 
controlling the manner of installation of apparatus 

G. F. Curtis 


Dalhousie University, Halifax. 


ONTARIO 
25 Geo. V: Acts passed, 100; Public, 75; Private, 25. 
MunicipaL Arrairs.—By the Department of Municipal Affairs Act, 1935 (c. 16), 
there is created a department of municipal affairs over which a minister of the crown 
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is to preside. The new department has jurisdiction to administer all statutes in 
respect to municipal affairs including the Ontario Municipal Board Act, 1932, the 
Ontario Housing Act, 1919, and the Municipal Housing Act, 1920, and is directed 
by the act to exercise “general oversight over municipal institutions and their 
administration”. The jurisdiction formerly exercised by the bureau of municipal 
affairs is also transferred to the new department. The new department is also given 
special powers of control over defaulting municipalities. 


Desertep Wives.—By the Deserted Wives’ and Children’s Maintenance Act, 
1935 (c. 18), it is now provided that a married woman shall be deemed to have been 
deserted within the meaning of the act when she is living apart from her husband 
because of his acts of cruelty, or of his refusal or neglect, without sufficient cause, to 
supply her with food and other necessaries when able so to do, or of the husband 
having been guilty of adultery which has not been condoned and which is duly proved, 
notwithstanding the existence of a separation agreement, providing there has been 
default thereunder and whether or not the separation agreement contains express 
provisions excluding the operation of this act. 


DIoNNE QuintupLets.—The Dionne Quintuplets Guardianship Act, 1935 (c. 19), 
is one of the most unique statutes which any legislative body has ever enacted. The 
recital to the act explains its purpose: “Whereas having regard to the special and 
unique circumstances touching the birth and survival of the quintuplet infant 
daughters of Oliva Dionne and Elzire Dionne, his wife, and for the better protection 
of their persons and estates and of their advancement, education and welfare it is in 
the interests of the said children and in the public interest that a special guardianship 
be created.” 

By the act the quintuplets are declared to be the special wards of his majesty the 
king, represented by the minister of public welfare for the province of Ontario, and 
the minister is constituted their special guardian. The lieutenant-governor, upon the 
recommendation of the minister, has the power to appoint persons to be active 
guardians of the quintuplets along with their father, Oliva Dionne. Any contract 
with respect to the persons or estates of the quintuplets is declared by the act to be 
null and void unless entered into with the consent of the minister or the active 


guardians. 
The position of the father is defined as follows: “the father . . . shall continue 
as the natural guardian and as one of the said active guardians but . .. he shall 


be subject to the provisions of the Act and any order-in-council made here- 
under, and to the jurisdiction and direction of the said minister in all things and for 
all purposes in relation to the advancement, education, welfare and protection of the 
said children and each of them and as to their custody, residence, care and attention 
Provided always that the said children and each of them shall be brought up and 
educated according to and in the religious belief and faith of the said Oliva Dionne.” 

The act also preserves the professional, private, and personal rights of Dr 
Allan Roy Dafoe in relation to the children and his services for them. 


Hicuway Trarric.—The Highway Traffic Act, 1935 (c. 26) contains two 
important provisions dealing with actions brought in respect to injuries sustained as 
the result of the operation of motor vehicles on highways. First, the act deprives 
a passenger in a motor vehicle (other than a vehicle operated in the business of 
carrying passengers for compensation) of any right of action against the owner or 
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driver thereof for injuries sustained while being carried on, or entering, or alighting 
from, any such motor vehicle. Undoubtedly the object of this provision is to prevent 
the fraudulent assertion of claims by passengers, in collusion with the drivers, against 
insurance companies which have issued third-party-risk policies to the drivers and 
owners of motor vehicles. Secondly, the act cures an injustice which previously 
existed as to the time limit for the assertion of a counterclaim. It is now provided 
that when an action is brought within the time limit prescribed by the act for the 
recovery of damages caused by a motor vehicle, and a counterclaim is made by the 
defendant for damages occasioned in the same accident, the lapse of time prescribed 
by the act shall not be a bar to the counterclaim 


INDUSTRIAL STANDARDS.—The Industrial Standards Act (c. 28) deals with 
collective labour agreements. (See Industrial Law Research Council of Canada, 
Supplementary Bulletin (1935), no. 1.) 


MENTAL Hospitats.—The Mental Hospitals Act (c. 39) repeals practically all 
existing legislation dealing with the subject and establishes a comprehensive scheme 


of administration and control, which marks an important advance in terminology and 
technique. 


Mitk Controt.—The Milk Control Act (c. 40) supplements the legislation of 
the previous year. (See 1 University of Toronto Law Journal (1935), at p. 168.) 


NEGLIGENCE.—The Negligence Amendment Act (c. 46) makes further amend- 
ments to previous legislation. 


React Estate Brokers.—The Real Estate Brokers Act (c. 61) supersedes 
previous legislation and lays down the conditions under which real-estate brokers 
shall carry on their business. 


Reat Estate AGents’ Commissions.—By the Statute of Frauds Amendment 
Act, 1935 (c. 65) the requirement that an agreement to pay a commission on the 
sale, exchange, or leasing of real property be “separate from the sale agreement” is 
abolished. The effect of the amendment is that no action can be brought to charge 
any person for the payment of such commission unless there is an agreement to pay 
the commission in writing signed by the person to be charged, but such agreement 
in writing is not now required to be separate from the sale agreement 


Joun J. Ropinette 
Osgoode Hall Law School, Toronto. 


QueBEC 
Acts passed, 179; Public, 110;! Private, 69 
IsLAND OF OrLEANS.—C. 8 gives the government powers deemed necessary to 


preserve the island’s charm and beauty from any desecration which might result from 
the government’s erection of a bridge to the mainland 


10f these acts listed as public acts, at least twelve deal with the special circum- 
stances of individual corporations or separate localities. 
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UnempLoyep.—C. 9 authorizes every municipality to assist the unemployed out 
of its general funds or by loans effected by the issue of bonds, for a term not exceed- 
ing 30 years at not more than 5 per cent. interest, authorized by a quorum of the 
council and approved by the municipal commission and the lieutenant-governor-in- 
council, 


GasottnE.—C. 13 places gas stations under the public service commission. 


CorporaTIoN Tax.—C. 15 amends the definition of “paid-up capital”, which its 
subject to the tax of one-tenth of 1 per cent., so as to include the paid-up capital 
stock of the company, its surplus and reserves (except reserve for depreciation), all 
sums loaned or advanced to, or borrowed by, the company by the issue of bonds or 
any other means except bank loans, subject to deduction for goodwill shown at an 
excessive value. Where there is n.p.v. stock, the value at which the stock is carried 
may be reduced by deficits but not to less than $5.00 per share. The tax on “profits” 
is increased from 1% per cent. to 2% per cent. and is continued for two more years 


Security TRANSFERS.—C. 16 brings the act, inter alia, into closer conformity 
with the Dominion act. 


tax payable, particularly in the lowest brackets. Thus, in the direct line, a tax of 
1 per cent. was hitherto payable on the excess over $25,000 and under $50,000. The 
tax on an estate of $25,001 would be 1 cent. By the amendment, all estates over 
$10,000 are subject to tax, and the tax is payable on the whole estate, with an addi- 
tional tax on the sum payable to a single person. The tax on $25,001 going in the 
direct line to one person would not be 1 cent, but $750.03. An exemption of $10,000 is 
allowed for the surviving consort, and $1,000 for each child. 


Gasoitne.—C. 18 amends the Gasoline Act to permit the government to classify 
gasoline. 


Forests.—C. 22 requires that persons, carrying on forest operations for the 
making of pulp or paper with wood taken from licensed lands, must observe the 
regulations which the lieutenant-governor-in-council is given power to make re- 
quiring the deposit of contracts, limiting the cut, protecting the workmen, ascertaining 
the quantity of wood cut on the public domain, etc. Stumpage duties may be increased 
to $6.00 per cord, if the holder does not observe the regulations. 


WatTeErR-coursEs.—C. 23 authorizes the Quebec streams commission to exploit 
unconceded water powers or to acquire by agreement and to operate any privately- 
owned water powers. Future alienations or leases to privately owned corporations of 
power sites having over 500 h.p. can be made only by act of the legislature. 


Eectricity ComMission.—C. 24 creates the Quebec electricity commission of 
three members appointed by the lieutenant-governor-in-council with jurisdiction over 
all persons owning or operating systems for the production, transmission, distribution, 
or sale of electricity, with power to give orders respecting quality of service, equip- 
ment, safety measures, rates, efc., and to determine questions arising between a 
municipality and a public service as to rights of way, efc. No new constructions shall 
be commenced or change of capital made without the commission's approval. 
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Dairy Propucts.—C. 29 amends the Dairy Products Act and forbids the sale of 
milk and cream that is sour or otherwise unfit for use. It also prohibits a milk dealer 
or distributor from giving a purchaser any privilege, premium, or advantage which 
shall have the effect of making the price of milk or cream lower than the price fixed 
by the commission. 


AGRICULTURAL Propucts.—C. 30 adds c. 68B to the Revised Statutes, and gives 
the lieutenant-governor-in-council power to designate the products to which the act 
applies, and to regulate their grading, packing, marking, inspection, sale, storage, 
exhibition, and transportation. 


ANIMAL HeAttH.—C. 31 adds c. 70A to the Revised Statutes, and gives the 
minister of agriculture power to direct the sanitation of herds and stables, with power 
to inspect and mark cattle, to license stables, and to regulate the sale and transporta- 
tion of sick animals. 


Bees.—C. 32 amends the Bee Act so as to prohibit the sale or exchange of a 
queen-bee without a certificate of her health. 


CoLonizaTion.—C. 35, called the Colonization Promoting and Return to the Land 
Act, appropriates a sum of $10,000,000, and authorizes the lieutenant-governor-in- 
council to grant subsidies to diocesan colonization societies or to any organizations 
actively engaged in colonization, and to farmers who wish to establish their sons, efc., 
to make loans for the purchase of stock, to improve the roads and lands where 
colonists are to be settled, to pay transportation costs, to construct schools, to give 
seed, to grant premiums, and to acquire lands. C. 36 amends an act to promote thi 
return to the land. C. 37 provides for the acquisition of land for colonization by agree 
ment or expropriation. C. 38 gives the forest operations commission power to act as 
agent and generally to assist settlers in selling wood. C. 39 amends the Colonization 
Society Act. C. 40 amends the Agricultural Land Sales Act. 


Women’s Minimum Waces.—C. 44 extends the act to hotels, clubs, and 
restaurants, in places of 5,000 population, and increases penalties. 
TRADE AND ComMeErcE.—C. 45 creates the department of municipal affairs, trade 


and commerce. 


ACTIONS AGAINST MUNICIPALITIES.—A multiplicity of actions for damages caused 
by slipping on sidewalks in winter led the municipalities to seek adoption of c. 47 
This act cuts down to seven days the period within which notice of such accidents 
must be given, and requires that the claimant must establish “that the said accident 
was caused by the negligence or fault of the said corporation, the court having to 
take into account the weather conditions”, an accurate statement of the law as it 
stood before the amendment. 


ELectricity MuNIcIPpALIzATIon.—C. 49 gives any municipal corporation power, 
by by-law, to establish and administer an electricity system and, for that purpose, to 
borrow money, and to expropriate lands and waters, if this is approved by the 
electricity commission. 


MuNIcIPAL AFFAIRS ( 50 requires, wil 


er alia, that agreements entered into 
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by municipalities affecting their credit, and not dealing merely with matters of 
administration, must be approved by the municipal commission. 


CoLtectiveE Lasour AGREEMENT.—C. 64 amends the act to permit the lieutenant- 
governor-in-council to make an agreement as to rates of wages, hours of labour and 
apprenticeship, effective over the whole province. The act is to apply to business as 
well as to trade and industry. Penalties are increased. 


Private Hospitars.—C. 66 adds c. 189A to the Revised Statutes in connexion 
with the licensing and regulation of private hospitals. 


Companiges.—C. 70 brings the Quebec Companies Act into line with Dominion 
legislation respecting arrangements made with creditors. 


Security Fraups Prevention.—C. 72 amends the act by defining a fraudulent 
act as including any representation that securities would be taken back by the seller 
or be listed on an exchange. It also requires that salesmen be registered, and that 
brokers keep certain books of accoum. It prohibits a salesman from trading in 
securities for a broker other than the one for which he is registered, unless the 
latter’s consent is filed with the registrar. No one shall call or telephone to make a 
sale at a residence, unless the person canvassed be a close personal friend, business 
associate, or regular customer. The registrar may order a broker not to trade in one 
or more securities. 


InsurANCE.—C. 75 prohibits rebates, twisting, or trading in insurance policies 
C. 77 extends for a year the Temporary Provisions Act giving the lieutenant 
governor-in-council power to regulate insurance. 


WorKMEN’s COMPENSATION.—C. 80 makes numerous changes in the Act 21 
Geo. V, c. 100. C. 91 makes it clear that recourse under the act prevents recourse 
against the employer at common law. 


SEIGNIORIAL Rent.—C. 82 creates the municipalities, where there are lands liable 
for payment of seigniorial rents, into a corporation under the name of Syndicate 
National du Rachat des Rentes Seigneuriales, for the purpose of funding all sums 
due, with money borrowed by the syndicate and to be paid to the creditors before 
November 11, 1936, the syndicate to be repaid by the debtors over a term of years. 


Loans are to be guaranteed by the lieutenant-governor-in-council. Local municipal- 


ities are to collect sums due the syndicate. Before November 10, 1935, creditors must 


deposit with the municipalities a list of seigniorial dues payable to them. 


Hosp!ItaAL AND Doctors Bitis.—The Charitable Institutions Injured Persons 
Costs Payment Act (c. 85) permits persons claiming damages for personal injuries 
to include in their claim the accounts of hospitals and of their doctors for services 
rendered to the persons injured; and, if the hospital, within 15 days of the admission 
of the injured person, has filed in the superior court a declaration and later gives 
particulars, payment of the amount due the hospital or its doctor must be made 
directly to it. In default of such payment, the hospital or doctor may sue the person 
responsible for the accident. 


MoratorituM.—C. 86 extends the act suspending the exigibility of hypothecary 
and other claims until 1936. C. 87 extends the delay for prescription of municipal and 
school taxes, and c. 88 authorizes loans to cover such taxes 
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Damaces.—C. 92 prohibits and declares null any arrangement whereby an inter- 
mediary is to receive any remuneration out of the damages to be recovered. 


APPEARANCE IN Court.—C. 98 denies the privilege of personal appearance in 
court to bankruptcy custodians and trustees, liquidators, collection agents, purchasers 
of book-debts, etc. 


Motor VEnIcLes.—C. 104 permits the seizure, before judgment, of a motor 
vehicle which causes loss or damage for which the owner is responsible. 


City oF Montreat.—C. 112 permits the city to impose a sales-tax of 2 per cent 
on all retail sales in the metropolitan area, as well as an income tax of 10 per cent 
of Dominion income tax assessed up to $200, 15 per cent. if the Dominion tax be 
$200 to $400, and 20 per cent. if it be more. 

Brooke CLAxTON 
Montreal. 


THE WESTERN PROVINCES 
(a) Alberta 
25 Geo. V: Public, 84; Local and Private, 5. 


ADMINISTRATION OF Justice.—C. 7 amends the Reciprocal Enforcement of 
Judgments Act. The provisions of the act are made applicable to a judgment obtained 
in “The United Kingdom of Great Britain and Northern Ireland or in any of His 
Majesty’s Dominions outside the United Kingdom or in any territory which is under 
His Majesty’s protection or in any territory in respect of which a mandate under the 
League of Nations has been accepted by His Majesty or in any foreign country”. 
C. 9, the Summary Convictions Act, applies, in substance, to punishable offences 
within the legislative authority of the province. The provisions of the Criminal Code 
of Canada respecting summary convictions are to apply except as otherwise specially 
provided. The Magistrates and Justices Act (R.S.A. 1922, c. 78) is unrepealed except 
for s. 9, which is, in substance, reenacted. C. 10 provides for the delegation of specified 
jurisdiction to designated magistrates by order-in-council. C. 20 provides for the 
reorganization of the juvenile court, the act to come into force on proclamation 
C. 21 amends the Fines and Penalties Act by empowering the lieutenant-governor 
in-council to remit any sum which is payable and has been paid to the province in 
respect of any pecuniary forfeiture or penalty imposed pursuant to the provisions of 
any act of the parliament of Canada. C. 22 creates an offence for the publication of 
matter concerning matrimonial causes beyond certain specified limits. In the matter 
of publications c. 23, which amends the Libel and Slander Act, may be referred to 


Economic ApjUSTMENT.—The recital to c. 25, an Act to promote Stability in the 
Agricultural Industry, refers to the embarrassed condition of many persons engaged 
in farming and the necessity that farmers be put in a position to continue their opera- 
tions in order that the industry be re-established. S. 3 provides for certain exemptions 
from seizure, apparently designed to guarantee a livelihood to the farmer and his 
family for a year in advance. Other sections empower the debt adjustment board to 


assist in effecting adjustments of liabilities and in making proposals under the 
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Farmers’ Creditors Arrangement Act, 1934 (Canada). S. 6 provides, with certain 
exceptions, that a mortgagee or vendor of land shall not be entitled to recover on 
the obligation unless the land has been sold pursuant to an order of the court; and, 
in such case, recovery shall not be in excess of the selling price unless the diminution 
in the value of the land has been caused by waste for which the mortgagor or 
purchaser is responsible. By s. 2 a company, incorporated under an act of the 
province, may be a farmer under the Debt Adjustment Act, 1933. C. 29, in addition 
to minor provisions, operates to continue the Temporary Seed Grain Advances Act, 
1934, for another year. C. 36 releases persons and municipalities indebted to the 
province for poisoned bait furnished for the purpose of destroying grasshoppers. 
C. 40 represents an attempt to deal with the soil-drifting problem by imposing certain 
duties of husbandry upon occupiers of land. C. 60 continues the Unemployment Relief 
Act, 1933, for another year. C. 83 is designed to conserve threshed straw for fodder. 
Any person who destroys or permits to be destroyed a stack of threshed straw in 
territory designated by order-in-council as a conservation area, is guilty of an offence. 
Such straw must be kept until the expiration of four years after the threshing year. 
Consent to destroy may be given by the field crops commissioner. 


EpucaTion.—Presumably as an aftermath to a recent hazing episode at the 
University of Alberta, c. 41 provides that neither the university, the board of 
governors, the senate, any member of the board or senate, nor any officer or servant 
of the university, board, or senate, shall be liable as a result of any activity of the 
student body or any member thereof. C. 81 establishes the Alberta teachers’ associa- 
tion as a body corporate and politic. The specified objects relate to advancing the 
cause of education and to raising the status of the teaching profession 


INDUSTRIAL STANDARDS.—C. 47 empowers the lieutenant-governor-in-council to 
make regulations concerning standard specifications of commodities. Provision is 
made for agreed schedules of wages and hours between employers and employees and 


for enforcement of the same. 


INSURANCE.—C. 3 contains several interesting amendments to the Alberta In 
surance Act, 1926. C. 49 represents a venture in social legislation. It provides for the 
institution of a scheme of health insurance in medical districts to be constituted 
pursuant to the statute. The scheme may be instituted on a majority vote of qualified 


voters in a proposed district. The act is to come into force on proclamation 


LIMITATION oF AcTions.—C. 8 is in substance the legislation proposed by the 
commissioners on uniformity of legislation in Canada. Manitoba and Saskatchewan 
enacted this legislation in 1932. 


Property.—C. 11 is a new act regulating the sale by auction of goods and chattels 
C. 12 amends the Distress Act (R.S.A. 1922, c. 97). A list of exemptions from seizure 
I 
by distress is set out. C. 70 provides for regulation of the working of quarries. 


Stor Macuines.—C. 14 deals with this matter. The term “slot machine” 
broadly defined, the definition including a machine which, under s. 986 (4) of th 


18 


Criminal Code is deemed to be a means or contrivance for playing a game of chance 


S. 3 declares a slot machine to be incapable of ownership. S. 4 prohibits the keeping 
or operating of such a machine, but no penalty seems to be imposed. Wide powers 
of search are given and provision is made for an order of confiscation to his majesty 
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TAXATION.—A large number of acts deal with taxation, in which no tendency in 
the direction of relief for the taxpayer is discernible. Cc. 53, 55, and 56 deal with 
tax consolidation. 


(b) British Columbia 
25 Geo. V: Public, 91; Private, 2. 


ADMINISTRATION OF JustIcE.—C. 14 empowers the court of appeal to hold a 
special sitting to hear an appeal which might be heard at the next regular sittings. 
C. 58 provides that where a prisoner is being conveyed to a common gaol from 
another place of confinement a medical certificate to the effect that he is free from 
infectious or contagious disease and is fit to be so removed shall be presented to the 
receiving warden. C. 75 contains interesting amendments to the Summary Convictions 
Act. Disobedience to an act of the legislative assembly, if no penalty or other mode 
of punishment is expressly provided by any act of the legislative assembly, is made an 
oftence by s. 2, and a punishment provided. In s. 3, under the heading “suspended 
sentence”, modern principles underlying probation are set down for the guidance of 
the court. 


AcricuLturE.—C. 16 provides by s. 2 that the Dairy Industry Act (R.S.C. 1927, 
c. 45) together with amendments thereto and regulations thereunder, so far as within 
the legislative competence of the province and outside that of the Dominion, shall 
have the force of law in the province. S. 3 empowers the lieutenant-governor-in- 
council to reach the same result with reference to subsequent amendments and regula- 
tions, by proclamation. Every provision made law under either of these sections, 
curiously enough, is made subject to repeal by the parliament of the Dominion. By 
s. 4 the lieutenant-governor-in-council is given the power to repeal by proclamation 
C. 27 reaches the same result with reference to part I (as defined) of the Fruit and 
Honey Act, 1934 (Canada). C. 57, the Plant Protection Act, is designed to prevent 
the spread of any insect, pest, or disease destructive to vegetation. The lieutenant- 
governor-in-council may make regulations touching such matters as inspection, sales, 
and spraying. The vendor of nursery stock must be licensed. C. 69, the Seed-growers 
Protection Act, provides that seed-control areas may be constituted at the request of 
local owners of land. Wide powers of regulation are given to the lieutenant-governor- 
in-council. 


Economic ApjusTMENT.—C. 49 continues the Mortgagors’ and Purchasers’ 
Relief Act, 1934, for another year and makes some minor amendments. C. 83 amends 
the Unemployment Relief Act, 1933. Definite provisions are inserted governing 
borrowings by municipalities from the province. Provision is made for the appoint- 
ment of unemployment relief investigators by the minister of labour, these investi 
gators to have wide powers for the purpose of inquiring into the status and needs of 
applicants for relief. Additional powers to make regulations are given to the 
lieutenant-governor-in-council. 


Property.—C. 7 amends the Bills of Sale Act, largely with reference to renewals 
and their registration. C. 12 makes several amendments of a technical nature to the 
Companies Act. S. 14 is new. Where, in the case of distributions to shareholders, the 
shareholder cannot be found, the company is to make payment to the minister of 


finance not later than twelve months from the date on which the distribution was 
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authorized. The minister may invest such funds, which shall be deemed to be within 
the Unclaimed Money Deposits Act. C. 19, s. 2, adds a new section to the Distress 
Act. It is a carefully drawn section providing, with several specified exceptions, that 
the landlord shall not distrain on the goods of any person except the tenant or person 
liable for the rent, although the goods are found on the premises. C. 40 amends the 
Land Registry Act with reference to the assurance fund. 


Securities.—C. 68 amends the Security Frauds Prevention Act, 1930. S. 2 
simplifies several of the definitions. S. 3 requires that a registered broker, employed 
to sell the securities of a Dominion company, shall satisfy himself by investigation 
that trading in these securities would not be a fraudulent act. Such broker is required 
to file particulars with the superintendent. S. 7 is new, and gives to the attorney- 
general wide powers to reject applications and to suspend or cancel existing registra- 


tions. Such orders of the attorney-general are not subject to review by any court. 


SocrAL LEGIsLATIoN.—A large number of acts may fairly be described as social 
legislation. The following are of special interest: c. 2 amends and consolidates legis- 
lation concerning the adoption of children; c. 3, the Apprenticeship Act, is a new act, 
king to the regulation of the contract of apprenticeship and to the training and 
working conditions of the apprentice in various trades; c. 32 amends the Hours of 


Work Act, 1934, in a manner favourable to the worker. 


SpecrAL Powers.—C. 71 amends the Special Powers Act enacted in 1934. S. 2 


operates to limit the powers of the lieutenant-governor-in-council to a narrower field 
The act is put in force for another year. (See 1 University of Toronto Law Journal 


(1935), at p. 175.) 


TRADES AND PrOFESSIONS.—The customary number of statutes may be found 
under this head. C. 53, the Registered Nurses Act, is in part new and in part a re- 
enactment of earlier legislation. It is concerned with the registration and organization 
of nurses and with the practice of nursing in the province. C. 56 is a new and elaborate 
act which replaces earlier legislation. It is concerned with the organization and powers 
of the pharmaceutical association of the province of British Columbia, and with the 
regulation of the sale and use of poisons and drugs. 


(c) Manitoba 
25 Geo. V: Public, 96; Private, 8. 

ADMINISTRATION OF JusTiceE.—C. 8, the Crown Attorneys Act, repeals R.S.M. 
1913, c. 48, and contains new material. S. 5 prohibits a crown attorney or his partner 
from being directly or indirectly concerned as counsel or solicitor for any person in 
respect of an offence against the laws of Manitoba or punishable under the laws of 
the Dominion. S. 10 gives the attorney-general power to appoint an assistant to a 
crown attorney and to fix his remuneration, while s. 12 gives to the lieutenant- 
governor-in-council wide powers of regulation. C. 15 amends the Manitoba Evidence 
Act in several interesting particulars. By s. 6 no witness shall be excused from answer- 
ng or producing a document on the ground that it may tend to criminate him or 
to establish his liability in a legal proceeding at the instance of the crown or of any 
person. But if the witness objects and, apart from this section or any act of the 
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parliament of Canada, the witness would have been excused from so answering or 
producing, the answer or document shall not be receivable in any legal proceeding 
against him thereafter taking place. S. 2 makes the parties, together with husbands 
and wives, in proceedings instituted in consequence of adultery, compellable as well 
as competent witnesses; and by s. 3 no witness in any proceeding shall be liable to be 
asked or bound to answer any question tending to show that the witness has been 
guilty of adultery, unless he has already in the same proceeding given evidence in 
disproof of his adultery. C. 19 amends the Garnishment Act in such a manner as to 
empower the court to deprive the debtor of part of his wage-exemption in certain 
classes of actions, e.g. to enforce a judgment or order for maintenance. 


AGRICULTURE.—Cc. 1 and 2 amend the Animal Husbandry Act. The scope of the 
act is enlarged and certain portions of the Fruit and Honey Act, 1934 (Canada), so 
far as within the competence of the province and beyond that of the Dominion, are 
declared to be law in the province. C. 3 authorizes the lieutenant-governor-in-council 
under certain conditions to guarantee the debentures of a company which may under- 
take to build and operate a beet sugar refinery. C. 10 is a comprehensive act for the 
regulation of the dairy industry. 


Economic ApyJusTMENT.—C. 11 effects several minor amendments to the Debt 
Adjustment Act, 1932, and provides that a portion of the act shall not apply to a 
loan made by the Canadian farm board upon mortgage after the first day of April, 
1931. C. 55 provides that the Unemployment Relief Loan Act, 1933, shall be deemed 
to be in force for all purposes until the thirtieth day of April, 1936. 


FataL Accipents.—C. 18 is a new act which retains some parts of the act 
repealed. There are several new procedural sections largely borrowed from Ontario 
legislation on the same subject. Substantive changes may be noted: the definition of 
“child” has been extended so as to include an adopted child, an illegitimate child, and 


a person to whom the deceased stood im loco parentis; “parent” has been made to 
include a person who adopted a child and a person who stood in loco parentis to the 
deceased. By s. 3, liability is declared to exist, although the death was caused in 
circumstances amounting in law to culpable homicide. In assessing damages, mm 
account shall be taken of any sum paid or payable on the death of the deceased, or any 


future premiums payable under any contract of insurance. 


Marriace.—C. 26 amends the Marriage Act and brings Manitoba into line with 
certain other provinces in that the legislation seems superficially to make cohabitation 
the equivalent of a valid marriage ceremony. The specified consent shall (s. 1) be a 
condition precedent to a valid marriage, unless the marriage has been consummated 
or the parties have, after the ceremony, lived together as man and wife. S. 3 (which 
adds s. 30A to the amended act) provides that the court shall have power to declare 
that a valid marriage has not been entered into in cases where the required consent 
has not been obtained, if the marriage has not been consummated and such persons 
have not, after the marriage, cohabited and lived together as man and wife. (A 
possible error in line 9 of the first sub-section does not alter the meaning.) The same 
section declares that the court “shall not declare a marriage void where carnal inter- 


course has taken place between the parties before the ceremony”. The amendment 


also provides that the court may require either of the parties to submit to a physical 
examination by a medical practitioner appointed by the court. 
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Property.—C. 5 amends the Companies Act. One amendment is designed to give 
holders of debentures or preferred stock a measure of control over changes in capital 
structure. The Law of Property Act is amended by c. 24 so as to provide for con- 
venient references to the court by a vendor or purchaser of real or leasehold estate. 
C. 27, in amending the Married Women’s Property Act, provides, inter alia, that a 
married man shall have against his wife the same remedies for the protection and 
security of his property as his wife has against him for the protection and security 
of her property. C. 54 amends s. 48 of the Trustee Act. The amendment apparently 
permits the personal representative of a deceased to bring or to continue an action 
for a tort causing the death. The damages are for the benefit of the estate. Such 
damages must not be exemplary and must be calculated without reference to loss 
or gain to the estate consequent to the death, except for funeral expenses. 


SEcuRITIES.—One interesting feature of c. 41, which amends the Securities Act, 
is the provision that no person shall call at any house for the purpose of trading in 
any security with the public or any member of the public 


Stot MaAcuineEs.—C. 43 is in substance the same as the Alberta Act (supra). 
A penalty is provided against the owner or occupier of premises where a machine is 
found. 


Socta Lecistation.—Active social legislation included: c. 33, providing for 
payment of pensions to blind persons in the event of certain federal legislation, and 
c. 53, the Trades Practices Inquiry Act, providing machinery for investigating com- 
plaints as to practices in trades. 


TRADES AND Proressions.—C. 13 is an elaborate act, largely new, for the 
organization of the engineering profession. C. 51 is also an elaborate act for the 
regulation of taxicabs in greater Winnipeg. Its provisions include the creation of a 
taxicab board. 


(d) Saskatchewan 
25 Geo. V: Public, 94; Private, 3. 


ADMINISTRATION OF JustIceE.—C. 22 amends the Jury Act by providing that 
every jury for the trial of a civil action in the court of king’s bench or surrogate 
courts shall consist of six persons, five of whom may return a verdict. C. 20 amends 
s. 52 of the King’s Bench Act accordingly. (See 25-26 Geo. V, c. 56, s. 14 (Canada), 
for the new s. 929 of the Criminal Code.) C. 22 also provides that in an action against 
a city or town no person shall be subject to challenge by reason only of the fact that 
he pays taxes to the city or town. 


AGRICULTURE.—C. 58, the Milk Control Act, deals with the production, supply, 
distribution, and sale of milk. It provides for the creation of the milk control board, 
consisting of three members. Powers of investigation and regulation, well-nigh 
absolute, are given to the board. Included among the specified powers is the follow- 
ing: “approve or establish, from time to time, temporary schedules of prices at which 
milk shall be supplied by the respective classes, having regard primarily to the 
interests of the public and to the continuity and quality of supply.” “Milk” includes 
whole milk and such products of milk as are supplied, processed, distributed, or sold 
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in fluid form. C. 59 is an act to facilitate the operation of the Canadian Farm Loan 
Act in Saskatchewan. 


Economic ApJUSTMENT.—C. 34, the Temporary Seed Grain and Supply Advances 
Act, 1935, aims to cope with crop failures or other adverse conditions. The province 
is authorized to borrow such sums as may be necessary for the purposes of the act and 
to make loans to rural municipalities. C. 36 is a new act respecting the relief of 
distress and unemployment. C. 37, the Municipalities Relief and Agricultural Aid 
Act, 1935, provides for the granting of relief by rural municipalities and for financial 
advances by the province. C. 91 provides for the winding up of the Saskatchewan 
relief commission. This represents a distinct change of policy: henceforth relief is to 
be administered through the municipalities. C. 61 is an act respecting advances by a 
mortgagee of land to enable the owner to purchase seed grain. C. 88 is a new debt 
adjustment act which is so elaborate that it must be read as a whole. 


Epucation.—C. 48 effects somewhat extensive amendments to the Secondary 
Education Act with reference to the qualifications and duties of teachers. The position 
of a teacher under contract is dealt with at some length. The contractural feature is 
dealt with by c. 49 which amends the School Act. C. 53 is an act respecting the 
teaching profession. The Saskatchewan teachers’ federation is constituted a body 
corporate and politic by this act. C. 54 repeals the Education Administration Act, 
1934. (See 1 University of Toronto Law Journal (1935), at p. 177.) 


Liguor.—C. 71 amends the Liquor Act. The sale of beer by the glass on licensed 
premises is provided for. Part IX, which deals with licensing in detail, has been 
added to the act. This legislation was enacted pursuant to the popular vote of the 
electors of Saskatchewan on a referendum in June, 1934. 


Loans.—C. 10 amends the Saskatchewan Loans Act. Henceforth new securities 
issued by the province shall be subject to succession duties and to provincial, 
municipal, and school taxes. 


Property.—C. 89, which amends the Limitation of Civil Rights Act, 1933, 
contains matter of extreme interest. S. 8, which is added by the amendment, provides 
that where hereafter land is sold under an agreement of sale in writing, or mortgaged 
to secure the purchase price of the land affected, or where a mortgage is given as 
collateral security for the purchase price of land, the vendor’s or mortgagee’s right to 
recover the unpaid balance shall be restricted to the land sold or mortgaged and to 
cancellation of the agreement for sale or foreclosure of the mortgage or sale of the 
property. No action shall lie on the covenant for payment contained in the agreement 
for sale or mortgage. It is also expressly provided that no action shall lie on certain 
other personal covenants such as that of a purchaser of lands subject to any such 
mortgage, to assume and pay the mortgage. S. 10 now provides that every final order 
of foreclosure of a mortgage on land shall operate in full satisfaction of the debt 
secured by the mortgage. 


Purric Service.—C. 4 is a new act replacing the Public Service Act, 1930, which 
is repealed. The former public service commission consisted of three members, 
appointed by resolution of the legislative assembly, the chairman for a period of ten 
years, the others for five years. A commissioner was removable by resolution of the 
legislative assembly passed by a two-thirds vote of members voting. The new com- 
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mission is to consist of one or more members appointed by the lieutenant-governor- 
in-council. The appointments are for seven years but a member may be removed by 
the lieutenant-governor on the address of the legislative assembly. 


Stor Macuines.—C. 72 is in substance the same as the Manitoba legislation 
(supra). 


Socrat Lectstation.—C. 9 establishes a permanent bureau, under the minister 
of municipal affairs, to be called the bureau of labour and public welfare. S. 4 
provides that the bureau shall collect, systematize, and publish information on several 


matters, e.g. the commercial, industrial, and sanitary conditions of employment. Eight 
enumerated acts and such other acts as the lieutenant-governor-in-council shall assign 
are put under the administration of the bureau. 

F. C. CronKITE 
University of Saskatchewan. 





NOTES ON RECENT CASES 
CONTRACTS OF INDEMNITY—PuBLic Poticy 


Langley v. Fidelity Insurance Company of Canada, [1935] O.R. 424 


“In Quinn vy. Leathem, Lord Halsbury said the law is not always logical, and 
everyone concerned with the administration of law knows this. If the law is not logical, 
public policy is even less logical...” (Tinline v. White Cross Insurance, [1921] 3 K.B. 
327, at p. 331). The courts do not follow any one set of principles in deciding cases 
which involve the question of public policy, and thus there is no general uniformity. 
“Nevertheless if it is found at any time that the courts have adopted a settled rule for 
the application of public policy in any sphere .. . it is the duty of the judges, loyally 
to follow that rule” (James vy. British General Insurance Company, [1927] 2 K.B. 
311, at p. 322). 

The instant case illustrates the approach of Ontario courts, in actions arising out 
of contracts of indemnity, to the question of public policy, The plaintiff sought to 
recover compensation under a policy insuring him against personal injuries. The 
injury sustained was the result of the unlawful act of the plaintiff in contravening a 
provincial statute (Game and Fisheries Act, R.S.O. 1927, c. 318, s. 40), which pro- 
vided in effect that it was unlawful for any person to carry a loaded gun in a motor 
vehicle. The defendant thus contended that the plaintiff was barred from recovering 
on grounds of public policy. 

Henderson J. intimated that he could have based his decision on the ground that 
the contravention of the statute was not the causa causans of the injury. This would 
have enabled him to evade the interesting problem of public policy. However, he 
preferred to decide the case by determining whether the defendant’s contention that 
the enforcement of the contract would be contrary to public policy was well founded. 
It is by reason of the unequivocal and dcfinite position that the learned judge took 
on this issue that the case is of special importance. The conclusion to which the court 
came was that the plaintiff could not be barred from recovering on grounds of public 
policy. The plaintiff's act, which resulted in his personal injury, was neither an 
intentional violation of the provincial statute nor was it manifestily unlawful. It is 
submitted with deference that the circumstances of the case and the nature of the 
offence in question strongly indicate that the decision is reasonable and justifiable 


However, the court could have arrived at an opposite result quite easily, for the 


nature of public policy becomes at times so vague and nebulous that it requires a 
judicious mind to determine on which side of the line a given case is to be placed. 
The general proposition of law applicable in cases involving the question of 
public policy in contracts of indemnity is clearly and succinctly stated by Kennedy J. 
in Burrows v. Rhodes and Jameson, [1899] 1 Q.B. 816, at p. 828: “It has I think 
long been settled law that if an act is manifestly unlawful, or the doer of it knows 
it to be unlawful, as constituting either a civil wrong or a criminal offence, he cannot 
maintain an action for contribution or for indemnity against the liability that results to 
him therefrom. An express promise of indemnity to him for the commission of such 
an act is void.” The rule provides for two types of situations. It prevents recovery on 
a contract of indemnity where the act giving rise to the liability is “manifestly 
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unlawful”, or where “the doer knows it to be unlawful”. In determining what is 
“manifestly unlawful”, the court has a wide scope in which it can exercise its 
discretion; and, it is submitted, this accounts for the discrepancies of decisions in 
different jurisdictions. In England it has been held that a person can recover under 
a contract to indemnify for liability arising out of negligence which is attended by 
criminal consequences (Tinline Case). The court has even enforced such a contract 
where the criminal nature of the negligence was aggravated by drunkenness (James 
Case). In Canada these decisions have not been followed. The facts of the case of 
O’Hearn v. Yorkshire Insurance Company, (1921) 51 O.L.R. 130, are almost identical 
with the facts in the Tinline Case. However, the Ontario court of appeal held that 
public policy barred the plaintiff’s right to recover under the contract of indemnity. 
It attempted to distinguish the two cases on the ground that the act for which the 
plaintiff was seeking to be indemnified in the O’Hearn Case was made criminal by 
the Criminal Code. In the James Case it was judicially noted that this ground for 
distinction is not convincing and it was suggested that the better view is to admit that 
the English and Ontario courts follow different rules in deciding the nature and 
effect of public policy “in the sphere” of contracts of indemnity. At the present time 
there appears to be a tendency in England towards adopting the view of our courts 
(Haseldine v. Hosken, [1933] 1 K.B. 822). 

Although the law relating to the effect of public policy on contracts of indemnity 
is in the early stages of its development, certain general propositions may be stated 
with some assurance. It is submitted that the Ontario courts will not allow recovery 
upon a contract of indemnity for civil liability incurred as the result of a criminal 
act. Furthermore it is submitted that, notwithstanding the fact that the act giving 
rise to the civil liability constitutes a violation of a provincial statute, the wrongdoer’s 
rights under a contract of indemnity are not affected thereby. However, if the act in 
question is manifestly unlawful or the wrongdoer knew it was unlawful, his rights 
under the contract of indemnity will be barred. 


\BRAHAM ACKER 
University of Toronto. 


Dy1nc DecLarATIONS—ADMISSIBILITY 
Schwartsenhauer vy. The King, [1935] S.C.R. 367. 


In the instant case, the supreme court of Canada was called upon to deal with 
a particularly thorny problem in the law of evidence, on which very little direct 
authority can be found in the Canadian and English decisions. The appellant, 
Schwartzenhauer, was indicted, under ss. 69 and 303 of the Canadian Criminal Code 
for counselling one, Grietje Sundquest, to perform an abortion on Veronica Kuva, 
which resulted in Veronica Kuva’s death. The only evidence connecting the accused 
with the death of Veronica Kuva was her dying declaration which consisted of a 
narrative detailing the relations between herself and the appellant and stating that 
the appellant had sent her to Grietje Sundquest and had provided her with money 
with which to pay her (Sundquest). The appellant was convicted, and the British 
Columbia court of appeal affirmed the conviction, McPhillips J.A. dissenting. The 
supreme court of Canada, however, held that the declaration was inadmissible 
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against Schwartzenhauer, and quashed the conviction. The general principle as to 
when and for what purposes dying declarations are admissible was laid down by 
Abbott C.J. in Rex ex rel. Law v. Mead, (1824) 2 B. & C. 605, in the following 
terms: “The general rule [is] that evidence of this description is only admissible 
where the death of the deceased is the subject of the charge, and the circumstances of 
the death the subject of the dying declaration.” The supreme court of Canada, in the 
instant case, held that dying declarations must be confined to the immediate circum- 
stances of the death of the declarant and that the appellant’s connexion with the 
death of Veronica Kuva was not sufficiently proximate for her dying declaration to 
be evidence against him. Every member of the court doubted whether the indictment, 
as drawn, was sufficient to support a charge of homicide, but, nevertheless, decided 


the case on the broad ground above stated. Cannon J., who read the judgment of 


Crocket J. and himself, said: “However that may be, and without deciding whether 


or not the combination or compound of these elements might constitute a charge of 
homicide, it is nevertheless true that, qua the appellant, the crown had to rely on 
sec. 69 (d) and prove first that he had counselled or procured the abortion; other- 
wise he was not amenable to answer for the happenings subsequent to the 16th of 
September. In order to prove this essential element and link him to the abortion and 
killing, can the dying declaration be used? His alleged relations with the woman, 
Sundquest, is a subject-matter different from that of the immediate circumstances of 
the death of Veronica Kuva. The statement of the deceased may perhaps be used to 
prove the cause of the death, the intervention of the abortionist’s instrument, but 
could not be used as evidence that from August to the 16th of September the accused 
had anything to do with the abortionist” (at pp. 373-4). 

In Regina v. Sparham and Greaves, (1875) 25 U.C.C.P. 143, the dying declara- 
tion of the deceased, containing the following statement, was held to be admissible 
against both defendants: “If I die in this sickness, I believe it will have been caused 
by the operations performed on me by Dr. Sparham at the instigation of Wm 
Greaves” (at p. 144). However, the point that the declaration was not competent to 
implicate Greaves was not taken; the argument being as to whether the statement 
was made in the hopeless expectation of death. In two American cases dying declara- 
tions, dealing with circumstances similar to those in the instant case, were held 
admissible against the instigator of the criminal act. In State v. Sweeney, (1927) 
214 N.W. 735, the accused was charged with causing death by criminal 
although it was not contended that he had performed the fatal act. The 


court of Iowa admitted a statement in which the deceased stated that the 


abortion, 
supreme 
accused had 
taken her to a medical practitioner for the purpose of procuring an abortion. In 
Seifert v. State, (1903) 67 N.E. 100; 160 Ind. 464, the defendant 


advising the deceased to perform an abortion upon herself 


was indicted for 
The judgment of the 
supreme court of Indiana affords an interesting contrast with that of the supreme 
court of Canada in the instant case, inasmuch as hoth claim to be upholding the same 


principle. Gillett J. said: “We cannot consent to the view that the dying declarations 
must be confined to the time when deceased committed the act that resulted in 


abortion, for that would leave appellant out of view entirely 


an 
The furnishing of the 
instrument and the inciting of the deceased to commit an abortion are as central and 
vital elements in the case as was the act of the deceased. In holding that declarations 
concerning all of these elements are proper, we think that we are fully within the 
rule that the circumstances of the death must be the subject of the 
(at p. 101). 


declarztion” 
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In the early Canadian case of Rex v. Laurin (No. 1), (1902) 5 C.C.C. 324, the 
prisoner was indicted for murder; and on the trial objection was taken by his counsel 
to the admissibility in evidence, as a dying declaration, of any statement of the 
deceased which was not a declaration as to the fact of the mortal injury or as to the 
identification of the party by whom it was inflicted. Wurtele J., however, overruled 
the objection; but, since the supreme court of Canada has held in the instant case, 
that the dying declaration of the deceased “could not be used to prove circumstances 
not directly and immediately connected with the illegal application of instruments 
which finally brought death” (per Cannon J., at p. 374), it may be that the argument 
of the learned counsel for the defence in Rex v. Laurin is a correct exposition of the 
law as to the proper scope of a dying declaration. If this be the correct rule for the 
admission of such declarations, it follows that they will be of very little use, for what 
jury would convict on the bare statement of the declarant that a certain person had 
inflicted a mortal wound? It will be interesting to see how the courts will apply the 
decision in the instant case to a different set of facts. 


G. A. MARTIN 
Law Building, University of Toronto. 


MEASURE OF DAMAGES—BREACH OF CONTRACT—CONVEI 
The Arpad, [1934] P. 189. 


In the instant case, the English court of appeal had again to explore the region 
of the common law occupied jointly by tort and contract; the narrow question was as 
to the measure of damages where the facts under review disclosed both a “failure 
to deliver” and a conversion. The conflict of opinion engendered by the decision of 
the court of appeal in Jn re Polemis and Furness, Withy and Company, [1921] 3 K.B. 
560, had by this time substantially abated. It had been widely felt that the Polemis rule, 


in so far as it rendered a wrongdoer answerable for all damage directly consequent 
upon his wrongful act, ought not to go unmodified; and a disturbing variety of 
expedients had been put forward. In the contention of Sir Frederick Pollock 
(“Liability for Consequences” in 38 Law Quarterly Review (1922), at pp. 165 ff.) 


the Polemis rule was unwarranted by authority and should be reconsidered. Mr. 
A. D. McNair (“This Polemis Business” in 4 Cambridge Law Journal (1931), at 
pp. 125 ff.) would restrict its operation to the field of tort; and Sargant L.J. 
(Hambrook v. Stokes, [1925] 1 K.B. 141, at p. 164), speaking o/biter, would limit 
operative effect to causes of action in contract. 


its 


The conclusions of more recent writers (see, ¢.g., S. L. Porter, “The Measure 
of Damages in Contract and Tort” in 5 Cambridge Law Journal (1934), at pp. 176 ff.), 
and the trend of recent cases, require a reconsideration of these earlier points of view. 
Apparently, the Polemis rule is to be treated as an application of, rather than as a 
departure from, the “natural and probable consequence” test laid down by Baron 
Alderson in the first rule of Hadley v. Baxendale, (1854) 9 Exch. 341. In general, 
the rule of remoteness is to be common to contract and tort, and governed by the first 
rule of Hadley v. Baxendale: exceptionally, by virtue and within the limits of the 
second rule in the same case, the defendant in an action of contract may be rendered 
answerable for consequences which, though falling outside the purview of the first 
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rule, were contemplated by both parties. Thus, in Vaile Brothers vy. Hobson Limited, 
(11933) 149 T.L.R. 283, Talbot J. held the defendant in an action of contract 
responsible for all the direct consequences of the breach, and refused to limit his 
liability by reference to the anticipation of a reasonable man. 

It is clear, however, that the rigours of the Polemis rule are not to be entirely 
unmitigated. Lord Wright (the other lords concurring) in Liesbosch, Dredger v. 
S.S. Edison, [1933] A.C. 449, at p. 461, indicated that the Polemis rule is to be 
applied with all its implications only where the chain of consequences in question is 


purely physical. In other circumstances, the consequences must be examined not only 


for the intervening operation of a “new cause”, but also for the co-operation of pre- 


existent non-physical factors which may increase the damage suffered by the plaintiff 
consequences dependent upon the existence of such contributory factors (where their 
existence is not attributable to the defendant) are to be regarded as “extrinsic”, as 
“outside the legal purview of consequences” for which a defendant is to be responsible. 
Unfortunately, Lord Wright provides no clear test for determining the intrinsic or 
extrinsic quality of a co-operative factor in its relation to consequences; we aré¢ 
simply told that, inter alia, consequences dependent on the impecuniosity of a defendant 
are extrinsic within the meaning of the rule 

The problem in the instant case may be stated succinctly. A, in England, 
purchased from B, in Germany, a cargo of wheat “as per sealed sample” for future 
delivery. A then, without notice to B, immediately and at a profit re-sold the wheat 
to sub-purchasers for delivery on arrival. Some months later the wheat, paid for and 
appropriated to the contract, arrived in England. A shortage was thereupon dis- 
covered to the extent of forty-seven tons of the wheat which had become mixed with 
barley en route. In the interval between the time of the contract and the time of 
delivery the price of wheat had greatly depreciated, but there was no market in which 
wheat similar to sample was procurable. B thereupon sought damages for breach of 
contract and/or conversion, claiming to include in the estimate of damages loss of 
profits from the sub-contracts. The registrar’s report, confirmed by Bateson J., held 
that the measure of damage was the actual value of the goods to the plaintiff, and 
that, in the absence of a market, regard should be had to the sub-contracts; but the 
court of appeal (Scrutton L.J. dissenting) held the measure of damages to be merely 
the actual value of the goods, based on their selling price in the open market, without 
regard to the contracts of re-sale. Greer L.J., on the authority of Rodocanachi v. 
Milburn, (1886) 3 T.L.R. 115, held that damages for non-delivery consisted in the 
actual value of the goods at the time of delivery, and that circumstances peculiar to 
the plaintiff, such as the existence of sub-contracts, could not be included in the 
estimate of damages. In so far as the cause of action might be stated in tort, he was 
of opinion that the measure of damages was the same in contract and in tort generally, 
but for the purposes of the decision he refused to go further than to hold the same 
rules applicable where the loss of an article of commerce usually purchased for re-sale 
was complained of alternatively in contract and tort. Maugham L.J. was not prepared 
to say that a cause of action in conversion had been clearly shown, but in any case 
regarded loss of profits from the contracts of re-sale as “extrinsic” within the 
Edison Case. Scrutton L.J., dissenting, took the view that the measure of damages 
was more extensive in tort than in contract, and that, in so far as the facts disclosed 
a conversion, the loss of profits from the sub-contracts (there being no market in 
which wheat up to sample was procurable) was a direct consequence of the tortious 
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act. The Polemis rule was neither referred to in argument nor considered in the 
judgments. 

It is submitted that, in this unsatisfactory state of the law, it is open to the 
house of lords to limit the liability of a wrongdoer, whether in contract or in tort, by 
reference to the contemplation of a reasonable man. The problem of “direct cause” 


has a metaphysical content which is accentuated by the notion of “extrinsic conse- 


quences”. Why, juridically, are consequences dependent upon a thin skull “intrinsic” 


and those dependent on a slim pocket-book “extrinsic”, from the point of view of a 
defendant’s liability? These inroads on the operation of the Polemis rule are not the 
progeny of logic: they are judicial recognitions of the view that it is not right 
(particularly at a time when the principle of insurance is projecting culpability along 
an amoral plane) that a defendant should be answerable for consequences of a kind 
which he could not in reason contemplate. 
HopkINs 

Law Building, University of Toronto. 


Nu! LITY —I MPOTI NCE—APPROBATION Lac HES 
B. v. B., [1935] 1 D.L.R. 695. 


The status of marriage is generally recognized by our courts as a state or 
condition arising out of contract. As Lord Robertson has said, “The status of 
marriage is juris gentium, and the foundation of it, like that of all other contracts, 
rests on the consent of the parties; ” (The Edmonstone, etc., Divorce Cases 
Court of Session, June 19, 1916; Faculty Collection, No. 54, vol. XIX, at p. 139) 
As one of the primary purposes of the institution of marriage is the procreation of 
children, it is an essential of the contract that both parties thereto be capable of 
consummating it. Incapacity of either party affords a ground for nullifying the 
contract (Dalrymple v. Dalrymple, (1811) 2 Hag. Con. Rep. 54, at p. 62). However, 
a marriage solemnized between two persons, one of whom is incapable of properly 
consummating it, may, nevertheless, be so approbated by the acts and conduct of the 
other as to preclude the latter from impeaching its validity (G. v. M., (1885) 10 
App. Cas. 171 (per Lord Selborne L.C.), at p. 186). In this connexion, it would 
appear that mere delay in bringing a petition for a decree of nullity, on the ground 
of impotence, is no bar, although strict proof is required. For example, in Castleden 
v. Castleden, (1861) 9 H.L.C. 186, there had been a delay of twenty-one years. How- 
ever, undue delay will be a factor in determining whether the marriage has been 
approbated or not. Thus Dr. Lushington in B...........0 v. Bu........m, (1854) 1 Sp. Eccl 
& Adm. Rep. 248; 164 E.R. 144, said: “Their lordships are all of opinion that cases 
might occur where long acquiescence with knowledge, or the means of procuring 
knowledge [of the impotence], would operate as a bar to the prosecution of such a 
suit, and more especially if the circumstances shewed that the suit was brought, not 
on account of the evils resulting from such imperfection, but for other and different 
reasons” (at p. 261). 


In B. v. B., [1935] 1 D.L.R. 695, the marriage was solemnized on June 20, 1925, 
and the appellant's petition was filed on January 19, 1934, after the parties had lived 
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and cohabited together continuously and apparently congenially for a period of over 
eight years, the wife being twenty-eight years old at the time of the marriage. From 
the outset it was apparent to both parties that there was some serious impediment 
to normal coition, but it was not until July, 1929, that a medical examination of the 
wife was made. Mr. B.’s reason for his inaction up to this time was his wife’s 
sensitiveness and her aversion to such an examination. The doctor reported that an 
operation would be necessary in order to determine whether the condition could be 
remedied. This operation was not performed until January 3, 1934, when it was 
found that the condition was incurable. Mr. B. stated that the operation was not 
performed earlier because of his financial straits and uncertainty of income, since the 
cost of the operation was $400. 

Montague J., the trial judge, found that during the time the marriage existed, 
the petitioner, knowing the true facts, had done nothing which amounted in law to 
approbation of the marriage and which made it unfair and inequitable for him to take 
these proceedings, and that there was nothing in the evidence which would in the 
slightest degree justify the court in inferring insincerity on his part. This decision 
was sect aside by the Manitoba court of appeal, whose judgment was in turn affirmed 
by the supreme court of Canada. Both courts, the appeal court in effect and the 
supreme court of Canada in express words, were of opinion that “the findings of the 
learned trial judge were not reasonably warranted by the evidence”. 

Crocket J., in the supreme court, declared that “where the relevant facts are all 
admitted or undisputed, a judge sitting on appeal with the whole record before him, 
is quite as competent to make a finding as the trial tribunal” (at p. 700). (Quaere 
is this view justified, when the findings are on questions which depend entirely on 
the credibility and sincerity of witnesses whom the trial judge has had the advantage 
of seeing in the witness-box, and especially where the issues before the court are 
themselves directly pointed to the motives and good faith of a plaintiff or petitioner 
in instituting such a suit as this?) The learned judge goes on to state that if the 
appellant did not definitely know of the incurability of his wife’s condition until 
January, 1934, he “should have known years before, and would have known had he 
acted as any ordinarily reasonable and prudent man would have acted in the unfor- 
tunate circumstances in which he found himself and that the explanation which he 


advanced on the trial for his inaction during a period of more than 8 years is one 


which the learned trial judge should not have accepted as valid and sufficient in th 
circumstances disclosed” (at p. 700). 

From the social standpoint the case raises definite problems. On the one hand, 
the wife gave up eight of the best years of her life to her husband. If a marriage in 
such circumstances were annulled, a woman might be thrown out into the world at 
a time when her earning powers were considerably lowered, and possibly when she 
had no relatives to support her. On the other hand, a husband, in the circumstances 
of a case like the present, has incurred expense in maintaining his wife for a con- 
siderable time. Again, his reasons for not having an operation performed sooner 
appear, considering the facts, not to be so inadequate as to invoke the rule of approba- 
tion as expressed in G. v. M. (supra). If that rule were to be applied strictly, as in 
the instant case, it might have the effect of providing a temptation for entering 
upon illicit relations. The plight of the woman is regrettable, but does this con- 
stitute a sufficient justification for forcing another person to share her misfortune ? 


W. D. Macponatp 
Law Building, University of Toronto. 
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TAXATION—SOLDIERS’ PAyY—IMMUNITY OF INSTRUMENTALITIES 
Attorney-General for Manitoba vy. Worthington, (1934) 42 M.R. 540. 


The instant case has definitely established that the doctrine of immunity of 
instrumentalities, as that doctrine is understood in the United States, is inapplicable 
in Canada. The question was whether the provinces can tax agencies of the federal 
government, or, conversely, whether the federal government has a similar power in 
relation to agencies of the provinces. In the United States the answer to both ques- 
tions would be in the negative, for the power to tax, it is maintained, involves the 
power to destroy, and the possibility of the destruction of the various jurisdictions 
is contrary to the basic principles of the federal constitution. In the instant case, the 
province of Manitoba sought to collect income tax from soldiers of the crown. 
The wording of the Manitoba Special Income Tax Act, 1933, c. 44, imposing the tax, 
specifically includes certain federal officers; but it does not mention specifically 
soldiers of the crown. It was contended, nevertheless, on behalf of the provincial 
government, that this class of persons was embraced in the general wording of the 
statute. In an action to enforce the tax, brought by the attorney-general against an 
army officer, it was submitted that the wages of the officer not only meant his cash 
pay, but also included allowances for lodging, fuel, and light, and, in addition, was 
also inclusive, first, of a 10 per cent. deduction set aside to provide for a pension, and 
secondly, of a 2 per cent. federal tax. Although the court of appeal for Manitoba 
sustained the contentions of the attorney-general in the main, there were two dissent- 
ing judgments. The view of the minority was based, primarily, on the argument that 
the tax is in general a derogation from the king’s prerogative in respect of his troops 
The king in relation to his soldiers is the king in right of the Dominion, and thus the 
provincial tax is in actual fact an interference with the exclusive power of the federal 
government to regulate the wages of the military forces. Furthermore, provincial 
interference of this nature contains the potentiality of serious abuse. Because of a 
particularly high tax the soldiers may be impaired in the performance of their duty; 
and the fact that they may be liable to imprisonment for non-payment is in itself a 
direct interference with the powers of the Dominion to use its troops as it sees fit 
Finally, it was argued, the status of the soldier is different from that of other classes 
of persons affected by the statute. The remuneration which he receives from the 
crown is not an earned wage, which he may protect in an action at law, but a bounty 
the payment of which is in the unfettered discretion of the crown. A taxing statute 
must be strictly construed (Rer v. Crahbhs, [1934] S.C.R. 523), and, if given such 
a construction, the bounty of the crown will not extend so as to fall within the 
category of “wages” in the ordinary meaning of that term. 

The majority of the court based its decision on the case of Abbott v. City of 
Saint John, (1908) 40 S.C.R. 597, which overruled previous Canadian cases, and 
which adopted the judgment of the privy council in an Australian case (Webb v. 
Outrim, [1907] A.C. 81). In the Abbott Case (at p. 605), two canons of interpreta- 
tion are suggested. First, is the particular power one which is expressly granted to the 
provinces under the provisions of s. 92 of the British North America Act? Second, 
is it at all inconsistent with the powers given to the Dominion under s. 91? Since the 
power of direct taxation for provincial purposes is expressly granted to the provinces 
under s. 92, and since, in the opinion of the court, the exercise of that power does not 


conflict with the powers of the Dominion in respect of “the fixing and providing for 
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salaries of civil and other officers of the government of Canada” (B.N.A. Act, s. 
91 (8)), therefore the court ruled that the taxing of federal officers is not an inter- 
ference with federal rights. The federal parliament may continue to exercise its 
powers according to the provisions of s. 91; the provinces merely maintain that 
“when exercised [servants of the federal government, who are] the recipients of 
salaries shall be amenable to provincial legislation in like manner as all other 
residents” (at p. 606). The contention that the exercise of such power by the 
provinces is a derogation from the king’s prerogative is not favoured; for once it is 
proved that the power is covered by s. 92, and that it is not inconsistent with the 
powers exercised by the federal government, then the validity of the legislation is 
not to be questioned. The anticipatory argument that the power is invalid, because of 
the possibility of abuse, cannot be considered, for the courts can rule only on existent 
questions of law, and may not delve into the realm of surmise or conjecture. Once 
the existence of the power is proved, the manner in which it is exercised lies in the 
discretion of the legislature concerned. It is admitted that the provincial parliament 
may not exercise its powers of taxation so as to destroy the capacities of officials 
lawfully appointed by the Dominion (cf. Great West Saddlery Company v. The 
King, [1921] 2 A.C. 91), or in such a manner as to impair the service, but this 
argument constitutes no objection to the Manitoba legislation, which provides for a 
general undiscriminatory tax as against all persons; and, as we have noted, the 
possibility of the abusive exercise of a power may not be considered by the courts. 
The decision of the privy council in Caron vy. The King, [1924] A.C. 999, endorsed 
the judgment in the Abbott Case, and decided, in addition, that a converse situation 
was equally valid: that the federal government had full power to tax officers of the 
provincial governments. So long as the legislative action is in accord with the 
relevant sections of the British North America Act, the provinces may tax the 
servants, instruments, or agencies of the federal government, and the federal govern- 
ment may act similarly in relation to the provinces. 

One or two points arising from the instant case, perhaps of lesser interest, 
nevertheless deserve some attention. Are allowances for lodging, fuel, and light part 
of an officer’s “wage” within the meaning of the statute? The court ruled in the 
affirmative ; but the decision is contrary to dicta in Bayley v. Bayley, [1922] 2 K.B. 
227, where it was held that such allowances were not part of an officer’s pay and 
therefore were not to be taken into account in fixing alimony to be paid to a former 
wife. The argument, that the tax on the rental value of an apartment in barracks is 
equivalent to a tax on militia quarters belonging to Canada, and as such prohibited 
under s. 125 of the B.N.A. Act, seems very reasonable. Finally, a provision of the 
Manitoba statute, which sought to force the federal government to turn over the 
required tax to the provincial government before the salary had been paid, appears 
to be a clear interference with federal rights, and the provision was not upheld by 
the court. Indeed, the provincial tax on the 2 per cent. federal tax, already deducted 
by the Dominion government, was held invalid, for that sum never passed through 
the hands of the defendant. In this connexion it is difficult to appreciate why the 
deduction for pensions should have been considered differently by the court. Probably, 
however, in the reasoning of the court, these pensions have a present value, and each 
contribution towards a pension may therefore be taxed on this present value, even 
though the funds are not available for present use by the defendant. 

D. C. VANEK 
Law Building, University of Toronto. 
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WorRKMEN’s COMPENSATION—DOMESTIC SERVANT 


Taylor v. Hudson's Bay Company, [1935] 2 W.W.R. 590 (B.C.). 


At common law a servant who was injured in the course of his employment was 
in a most unenviable legal position. Any attempt which he might make to recover 
compensation from his master was, in the vast majority of cases, doomed to failure, 
since the latter had at his command the common-law defences of contributory 
negligence, common employment, and voluntary assumption of risk. The ever- 
increasing number of industrial accidents, however, soon brought to light both the 
intolerable severity of the common-law defences and the manifest injustice of 
requiring fault as a condition precedent to recovery (see F. V. Harper, A Treatise 
on the Law of Torts (Indianapolis, 1933), at pp. 412-5). In order to preserve the 
worker as a self-supporting, self-respecting citizen, statutes were passed from time 
to time imposing a specific duty of care on the employer. These the courts interpreted 
as giving a valid cause of action to an injured workman (cf. Groves y. Wimborne, 
[1898] 2 Q.B. 402). 

In most of the provinces of Canada the question of compensation for injuries 
has been largely removed from the purview of the courts and placed in the hands of 
administrative tribunals. Indeed, the employer has become to all intents and purposes 
the insurer of his employee against both accidental injury and death. Only certain 
specific industries, however, are to be dealt with in this manner. Other industries, 
being for one reason or another more difficult to administer in this manner, have been 
excluded from the competence of such tribunals, and actions arising in relation to 
them are dealt with, as in the past, by the ordinary courts of law. With regard to 
this latter class, special provision has been made in the workmen’s compensation 
acts for the abrogation of the common-law defences of contributory negligence, 
common employment, and voluntary assumption of risk (cf. Lewis v. Nesbit and 
Auld Limited, [1933] O.R. 595; [1933] 3 D.L.R. 414). In addition, a few classes of 
employees, namely domestic and menial servants and farm labourers, have been 
excepted out of the operation of the acts altogether. This provision may probably be 
attributed to the fact that such individuals are just as familiar with the conditions 
surrounding their employment as are their masters, and are therefore equally com- 
petent to guard themselves against injury. The pertinent section in Ontario is s. 122 
of the Workmen’s Compensation Act (R.S.O. 1927, c. 179): “This Act shall not 
apply to the industry of farming or to domestic or menial servants or their 
employers.” 

This section has been the source of a considerable amount of litigation. In the 
case of Buchanan v. Lashbrook, (1923) 54 O.L.R. 662, both parties conceded the fact 
that the forewoman of the housemaids in an hotel was a domestic servant. Conse- 
quently, it was held that she was not entitled to compensation under the act. A few 
years later a similar point arose in the case of Duncan y. Norton-Palmer Hotel 
Company, [1933] O.R. 86; [1933] 1 D.L.R. 424. The plaintiff, a housemaid in the 
defendant's hotel, was injured in the course of her employment. The jury found, 
inter alta, that the plaintiff was a domestic servant and this finding was upheld by the 
court of appeal (Magee J.A. dissenting). It is interesting to note, however, that no 
reference was made to the earlier case of Buchanan vy. Lashbrook. The dissenting 
judgment of Magee J.A. is noteworthy. The learned judge contended that it was only 
“the workers for the ordinary farmer or householder” who were intended to be 
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excluded from the operation of the act. In his opinion, “the question is not the class 
of work but the employment in the industry” and “even if it could be said that the 
plaintiff was a domestic or menial servant yet being employed in the operation of 
the industry she cannot . . . be excepted from the employees of that industry all of 
whom are equally protected by the Act” ([1933] O.R. 86, at pp. 96, 97). 

There is a similar statutory provision in British Columbia: “This Act shall not 
apply to domestic servants or to their employers” (R.S.B.C. 1924, c. 278, s. 2 (2)) 
The interpretation of this section arose in the instant case. The court was called upon 
to decide whether a waitress’s helper, employed in the basement lunch-counter of a 
department store, was a domestic servant within the meaning of the act. The supreme 
court of British Columbia (per Lucas J.) was of the opinion that the plaintiff was not 
a domestic servant. The learned judge said: “It appears to me difficult to imagine an 
occupation from which every element associated with the idea of domesticity had 
been more completely removed.” He then went on to say that the case of Duncan v 
Norton-Palmer Hotel Company was “clearly distinguishable” (at p. 591), though 
he did not attempt to show what the distinction actually was. 

What, then, is the precise meaning of the term “domestic”? Armour J. was 
confronted with this very point in the case of Morel v. Faith, [1933] O.W.N. 563, 
and, after carefully consulting the authorities, came to the conclusion that it meant 
“a household servant or attendant” (at p. 564). Such an interpretation is not in 
direct conflict with the foregoing decisions, for an hotel is defined as “a house pro 
viding lodging and usually meals for the public” (Webster’s New International 
Dictionary, Springfield, 1934). On a strict interpretation of the two acts, therefore, 
it would seem that there are good grounds for holding that a housemaid in an hotel is 
a domestic servant. Regarding the acts from the point of view of social policy, are 
we justified in reaching the same conclusion? With all due respect, it is submitted 
that we are not. The work of a housemaid in an hotel is to-day fraught with dangers 
far greater than those to be encountered in the average home. Indeed, we may surmise 
that the court of appeal came to a similar social conclusion in the case of Duncan \ 
Norton-Palmer Hotel Company, for they recommended a study of the Workmen’s 
Compensation Act with a view to discovering the practicability of an amendment that 
would protect the employees of hotel companies (per Middleton J.A., [1933] O.R. &6, 
at pp. 90-1). It is much to be hoped that the legislatures of the various provinces 
will take steps, in the near future, to clear up the unsatisfactory state of affairs which 
exists at the present time. 

W. G. C. Howranp 


Law Building, University of Toronto. 
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The Jus Feudale. By Sir THoMAs CRAIG OF RICCARTON. With an 
appendix containing the Books of the Feus. A translation by the 
Right Honourable J. A. CLype. Vols. I and Il. Edinburgh and 
London: William Hodge and Co. 1934. Pp. xxxiv, 1211.(2 vols., 
$31.50) 

The neglect which Craig's great treatise on feudal law has suffered in modern 
times among legal scholars is probably due in some measure to the fact that it is written 
in Latin, but still more to the impression that it is concerned only with Scots law. The 
first of these deterrents has now been removed by the publication of this scholarly 
translation by Lord Clyde, with its excellent but all too brief introduction——a parting 
gift to the profession on his retirement from the high judicial office which he has occupied 
with such distinction; the second is due to a misconception, for on his original title-page 
Craig proclaims that he treats of the feudal customs and property laws of Scotland, 
England, and most parts of Gaul. It is true that he also professes to expound the 
whole law of Scotland, but the complaint of Scottish lawyers has been that his state- 
ments of the law are not always strictly applicable to Scotland. That the Jus Feudale 
was formerly held in high esteem beyond the bounds of Scotland is best attested by 
the fact that an edition of it, the second, was published in Leipzig in 1716 under the 
editorship of Luttrer Mencken, who describes the treatise as one which had been long 
sought after in Germany; even before that date it was regarded on the continent as 
of sufficient importance and authority to form the subject of courses of lectures in the 
Universities of Leyden and Utrecht. 

There is, however, one criticism of the Jus Feudale to which it is undoubtedly open, 
and that is, that it was written with an eye to politics. Craig was dominated in his 
exposition of the law by the political purpose of assisting the project for the union of 
England and Scotland which King James the Ist and 6th was then promoting, by 
showing that the fundamental principles of the laws of the two countries were alike and 
that consequently no serious impediment to union lay in that quarter. Subsequent 
writers have regretted that in his pre-occupation with this thesis Craig not only fell into 
some errors but failed to provide posterity with an account of the early history of Scots 
law which he was so well fitted to write. 

The Jus Feudale is the first in point of time of the great series of institutional 
treatises which are the special pride of Scottish jurisprudence. But it differs from its 
successors—Stair’s Institutions, Erskine’s Institute, and Bell's Principles—in several 


respects. Unlike them, it is not confined, as has already been said, to Scots law; it is 


much more discursive and miscellaneous in its contents; and it deals with Scots law 
only as seen from the feudal point of view. No doubt in Craig’s day, when land was 
the pre-eminent economic asset, the law of real property was nearly co-extensive with 
all law and in his discussion of feudal rights and duties he is naturally led to treat of 
status, succession, and other branches of general law, but he remains throughout a 
feudalist. It was left for Stair nearly a century later to earn the title of the founder 
of Scots law by his systematic treatment of the whole field of Scottish jurisprudence in 
his tamous Institutions. Nevertheless, subject to its defects and limitations, the Jus 
Feudale must always be indispensable to the student not only of Scots law but of the 


feudal system generally. The importance of a knowledge of that system to the legal 
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historian cannot be over-estimated, permeating as it did for many centuries the econ- 
omic, social, political, and legal life of western Europe, until the industrial age came 
upon the scene with its new values and its new scheme of things. Probably nowhere 
can the feudal system be better studied than in Scotland, for to this day Scottish land 
tenure remains feudal in principle. Successive statutes have stripped it of its juris 
dictions, its ceremonies, its incidents, and its verbiage, but Scotland had no statute 
of Quia Emptores and in essentials the structure of the Scottish system of land rights 
is still feudal. The process by which it has been adapted to modern conditions is an 
interesting chapter in the history of legal evolution. The publication of Lord Clyde's 
translation of the Jus Feudale, to which he has added a translation of the earlier com 
pendium of European feudal law known as the Books of the Feus, so frequently resorted 
to by Craig, ought to do much to encourage the study of this attractive subject Che 
recently formed Stair Society will also, it is hoped, provide further material in its 
publications. ‘‘ ‘Feudalism’ is a good word", said Maitland, ‘‘and will cover a multi 
tude of ignorances”’ (Collected Papers, vol. 1, at p. 175). The best means of dispelling 
these ignorances is by having recourse to the original sources. 

MACMILLAN 
London 


Private International Law. By G. C. Cursuirke. Oxford: At the 
Clarendon Press. 1935. Pp. Ix, 584. ($7.50) 

The appearance of a new book on the conflict of laws is always an interesting event, 

but the interest of the event is much enhanced in the case of Cheshire on private 

international law, because the author does not confine himself to mere exposition of 


judgments and judicial dicta, but discusses them, as well as the opinions of text-writers, 


in a spirit of constructive, and at times refreshingly independent, criticism. As tt 


ic 
author says, ‘the subject in general sorely needs criticism It mav be doubted, indeed 


whether all is well with the English system of Private International Law Instances 


j 


are numerous in the last thirty years in which the Courts have adopted some plausible 
principle, without serious investigation of its merits and without considering what the 


effect will be if it is applied to a case with slightly different facts. There are other cases 


in which it is difficult to extract the ratio decidendi, or indeed any clear prin¢ 


} pile, [trom 


a 
the judgments. Private International Law, in fact, presents a golden opportunit) 
perhaps the last opportunity, for the judiciary to show that a homogeneous and sci 


| 


tifically constructed body of law, suitable to the changing needs of societ 


evolved without the aid of the legislature, and, though the task must necessari] 
performed by the judges, there seems no reason why the jurist should stand 


cloistered inactivity." This commendable critical roach is especiall 


11 


to a subject such as the contlict of laws, which is still in its formative stage an 
recourse is had, more frequently than in other departments of English law 
judicial expressions of opinion. 

The present reviewer is unable to agree with some of the author's view 
emphasis seems to be laid in the following observations on points of diffe 
reason is not that the reviewer is orthodox, and the author unorthodox, in his 
attitude. On the contrary, the reviewer is wholly sympathetic with the author 
independent approach to the problems of the conflict of laws and in his opinion that 
many problems deserve reconsideration. But it would be too much to expect that two 


heretics should be in entire agreement with each other Che important point is that 
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attention should be directed to the need for a new discussion of problems from various 
points of view and in the light of analogous situations, and in this respect the author 
has undoubtedly performed a notable service. 

It is slightly inaccurate to speak of the intention to acquire a domicile of choice 
(pp. 96, 108, 111). At other places (pp. 91, 92, 96, 99) the author accurately speaks of 
the intention to make a particular country his permanent home, to continue his resi- 


dence indefinitely, etc. Whether he intends to acquire a domicile is immaterial (Jn re 


Annesley, |1926] Ch. 692). Again, the erroneous statement that succession to movables 
is governed in French law by the national law of the de cujus (pp. 132, 138) is based 
upon an erroneous judicial statement (In re Annesley, supra), and is contradicted by 
the accurate statement in the appendix, namely, that the proper law is the /ex domicilit. 

The author has a good, though too brief, statement of the objections to the doctrine 
of the renvoi (pp. 135-4), but the reviewer is quite unable to agree with the author's 
“third solution” (pp. 135-41), which is based chiefly upon judicial obiter dicta, and which 
seems to effect a resurrection of a doctrine which had been duly buried in an earlier 
passage (p. 154, n. 2). The subject is, of course, too complicated to be pursued further 
in a review. 

The author's discussion of the particular assignment of movables is fresh and 
stimulating, but it is submitted that at least as to the transfer of the property in tangible 
movables (p. 338), and negotiable instruments (p. 364), he underrates the importance 
of the lex ret sitae as compared with what he calls the /ex actus. As to the assignment 
of debts he presents an arguable case for the application of the proper law of the trans 
action out of which the debt arose (p. 352), although, in the reviewer's opinion, it 
would be preferable to apply the dex si/us of the debt. 

The chapter on capacity deals with a subject which is in a peculiarly unsettled 
state, so far as judgments and judicial dicta are concerned. The subject, therefore, 
gives the author ample scope for independent discussion, of which he avails himself 
fully. The discussion is all helpful, even if the conclusions reached are sometimes 
debatable. The author properly refers to the distinction between status and capacity 

pp. 143-4). As to commercial contracts, the conclusion that the proper law of the 
contract, rather than the lex loci celebrationis, governs (p. 152), is novel. The sug 
gestion that capacity to marry depends upon the law of the matrimonial domicile 
p. 154) would seem to be unjustifiable on principle, as it would permit a woman who 
is incapable of marrying by the law of her domicile to confer capacity upon herself 
retroactively by marriage to a man domiciled elsewhere. The similar suggestion as to 
capacity to make a pre-nuptial marriage contract (p. 167) would seem to be open to 
the same objection. The thorny question of parental consent to marriage of minors 
is discussed independently and instructively (pp. 162 //.).. While the reviewer agrees 
that the question is one of the construction of the enactment which requires consent of 
parents, he is unable to agree that the author's distinction (also that of Westlake, 
Private International Law (7th ed.), ss. 23, 25) between consent which cannot be dis 
pensed with and consent which can be dispensed with, is the governing distinction 

The suggestion that a contract is formally valid if it is made in accordance with the 
proper law of the contract, although it does not comply with the lex loct celebrationi 

p. 176) seems reasonable, at least in a case in which the place of contracting is the 
purely casual meeting place of the parties, neither they nor the contract having in other 
respects any real connexion with that place. As to the proper law of a contract, it is a 
pleasure to read: ‘‘It is too crude, and it is not correct, to describe the proper law as 
being that system of law which the parties intended to make applicable” (p. 185 It 


is high time that the ‘‘intention doctrine’, especially in the bald and general form in 
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which it so frequently appears in judgments, should be relegated to its appropriate 
nether place. The author's whole discussion of the subject is instructive, although the 
paragraph relating to the ‘‘doctrine of efficacy” (pp. 196-7) might have contained a 
reference to the observations of Westlake on this point (op. cit., notes following s. 212) 

The important chapter on husband and wife is valuable for the author's discussion 
of many vital distinctions, though doubt may be suggested as to some of the author's 
conclusions, as, for example, that the character of a marriage is governed by the /ex loci 
celebrationts and not by the lex domicilti (pp. 239, 280), or that nullity jurisdiction in a 
given country may be based on the mere fact that the marriage was celebrated there 
(pp. 254, 256). Is marriage a contract (p. 258)? A reference to the Canadian Divorce 
Jurisdiction Act, 1930, might well have been added to the reference to the New Zealand 
statute of the same year (p. 270, n. 4 

The author's concise summaries of the points in question in individual cases are, 
as a rule, excellent and informative Among the rare exceptions which prove the rule 
may be mentioned the failure of the author to point out clearly that the question in 
Birtwhistle v. Vardill, (1835) 11 Cl. & F.571 was a matter of succession to real property 
(therefore governed by the /ex situs) and not a question of legitimacy (pp. 288-9). The 
real point of distinction between Lashley v. Hog, (1804) 4 Paton 581, and DeNicols 
Curlier, {1900} A.C. 21, is, it is submitted, not stated (pp. 393-6). The former case 
raised a question as to the law of succession, the latter a question as to the ettect of 
marriage upon the property rights of the spouses. There is a good analysis of the 
difficult subject of the exercise of powers of appointment (pp. 425 //.), and there is also 
a courageous attempt to give some coherency to the conflict-of-laws rules relating to 
bankruptcy (pp. 369 /7.).. Among the rare technical slips are the mention of the privy 
council (p. 446) as having decided In re Hoyles, |1911] 1 Ch. 179, and (p. 528) the citation 
of Provisional (instead of Provincial) Treasurer of Al av. Kerr, (1933) A.C. 71° 

Of the many merits of the book, an outstanding one is that the author, in con 
nexion with each topic, gives a good summary of the English decisions, and then usually 
adds a statement of the possible alternative solutions of groups of problems, indicating 
his own views as to which solution is preferable. It is this method of treatment of the 
subject of contlict of laws which makes the book so useful to readers. ~The method is 
provocative of further discussion, and the book cannot fail to stimulate further con 
sideration of contlict-of-laws problems. 

Che author notes in his preface the fact that the subject is ‘‘curiously neglected in 


the legal education” of England, whereas on the continent of Europe and in the United 


States of America the subject is one of the major subjects of study. He might have 
mentioned that in t of the provinces of Canada it occupies an important 
the courses of studs 
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Les grands arréts de la jurisprudence civile. Par H. CAPItant. Paris: 
Librairie Dalloz. 1934. Pp. xxiii, 571. 

C'est un ouvrage digne de sa grande réputation que M. Capitant offre au public. 
C'est aussi, je crois, une publication unique dans le monde judiciaire frangais. Par 
“‘orands arréts”’ l’'auteur entend (il s’'agit des arréts de la cour de cassation) ceux qui 
“ont mis fin 4 une controverse ou inauguré une nouvelle interprétation’’. Ils sont 


donc tout-a-fait, dans leur genre spécial, ce que les anglais appellent des ‘leading cases”’ 
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ils le sont surtout quand ils ont mis fin 4 une controverse et assuré la fixité du droit. 
Il n’en est pas moins vrai, et M. Capitant le constate (n., p. ix), que “‘les arréts rendus 
par la Cour de cassation, toutes Chambres réunies, n’ont pas force réglementaire. La 
Cour de cassation n'est pas liée par sa propre jurisprudence.” Mais les liens les plus forts 
sont souvent ceux qui ne lient que moralement, et la cour de cassation frangaise est 
enti¢rement dans son rdle quand elle assure |'unité de la jurisprudence en se conformant 
a ses décisions antérieures. Au point de vue pratique on peut dire que la doctrine 
anglaise stare decisis n'est pas inconnue en France. 

Ce nouvel ouvrage est présenté comme une annexe du cours élémentaire de droit 
civil de MM. Colin et Capitant. Il en suit l’ordre des matiéres et met ainsi la juris- 
prudence en face de la théorie 4 laquelle elle apporte, suivant l‘heureuse expression de 
l’auteur, “un afflux de sang nouveau’. Nous avons ainsi une collection de 226 arréts 
portant sur un grand nombre de questions de droit qui ont été soulevées depuis plus 
d’un siécle. 

Il est arrivé, cependant, que la plupart des arréts rapportés par M. Capitant portent 
sur des questions ou il y a des différences entre le droit civil de la province de Québec 
et le droit civil tel que codifié dans le Code Napoléon. La différence ne touche quel- 
quefois qu’é un détail, d'autres fois elle est plus substantielle. Les auteurs des deux 
codes avaient une tache semblable: conserver tout ce qui dans le droit ancien était 
traditionnel et pouvait se conformer aux conditions nouvelles de la vie, et ne pas hésiter 
a rajeunir les vieilles formules qui ne pouvaient pas s'adapter aux nécessités présentes. 
La portée du Code Napoléon, toutefois, est plus considérable, car i! s'agissait d’opérer 
une transaction entre le droit coutumier du Nord et le droit écrit du Midi. Nous 
n’avions qu’a nous occuper du droit coutumier. D’autre part, lorsque le Code Napoléon 
avait innové, nous avons pu profiter des critiques que quelques unes de ces innovations 
avaient suscitées. I] ne faudrait pas conclure, cependant, que les deux droits différent 
autant qu’un choix de 226 arréts le ferait croire. D’une maniére générale ils proviennent 
de la méme source, et c'est surtout lorsque le code frangais a innove, que le ndtre, plus 
traditionnel, en différe. 

Je veux signaler quelques arréts reproduits par M. Capitant qui peuvent nous 
intéresser dans la province de Québec, parce que, encore |, il peut se faire que nous 
ayons adopté des solutions contraires. 

La nouvelle doctrine quant a l’abus du droit est exprimée par un arrét de 1902, 
reproduit a la page 145. Nos tribunaux n'ont pas encore accepté ce systéme et, de fait, 
je doute qu’ils accueillent jamais la formule simpliste de la cour de cassation. D'autre 
part, nous trouvons dans un autre arrét de 1915, rapporté a la page 235, le point de départ 
dans la jurisprudence de la doctrine de l’enrichissement sans cause. Cette formule, 
toutefois, a été trouvée trop absolue, mais elle montre bien le caractére subsidiaire de 
ce recours. 

Je puis aussi signaler un arrét de 1923, rapporté a la page 216, of la cour de cas- 
sation a adopté une solution différente de celle qui prévaut dans notre droit sur les 
dommages réclamés A titre de solatium doloris. 11 y a bien des années, en 1887, que la 
cour supréme a refusé d'accorder ces dommages (Canadian Pacific Railway Company 
v. Robinson, 14 S.C.R. 105). Cette question se rattache au probléme du dommage 
moral. 

Au sujet du dommage causé par une chose, la jurisprudence de la cour de cassation 
(voyez p. 225; c’est un arrét de 1930 des trois chambres réunies) ne distingue plus selon 


que cette chose était ou non actionnée par la main de l'homme. Dans notre juris- 
prudence nous ne négligeons pas cette distinction. (Voyez le jugement du Juge Anglin 
dans Curley v. Latreille, 60 S.C.R. 131, a la page 140. Je partage entiérement cette 
manic¢re de voir.) 








394 Tue UNIVERSITY OF ToRONTO LAW JOURNAL 


Un autre arrét que je veux mentionner, c’est celui (rendu en 1927) qui est rapporté 
a la page 241. Il s’agit de la nullité d'une clause de paiement en or lorsqu’un cours 
forcé différent a été établi par la loi. Je cite le sommaire de cette décision: 

“L’art. 3 de la loi du 5 aofit 1914, en établissant le cours forcé des billets de la 
Banque de France et de la Banque d’ Algérie, a eu pour objet de garantir a ces billets, 
dans la circulation monétaire intérieure, leur pleine valeur de monnaie équivalente 
a l'or. 

“Par suite elle frappe d'une nullité d’ordre public toute stipulation obligeant le 
débiteur résidant en France ou en Algérie 4 s'acquitter en France ou en Algérie soit 
en or, soit en une monnaie autre que celle ayant cours forcé dans leur pays.” 

Nos hauts tribunaux n'ont pas eu occasion, que je sache, de trancher cette question, 

Il ne sera pas inutile maintenant de dire quelques mots sur le mécanisme de la 
cour de cassation, d'autant plus que M. Capitant lui-méme n'a pas cru supertlu de 
l'expliquer dans une note a sa préface (p. viii). La cour de cassation n'est pas une cour 
d’appel proprement dite. Elle casse un arrét qui méconnait une régle de droit; elle 
ne rend pas la décision qui aurait di étre prononcée. Elle a trois chambres: la chambre 
des requétes, la chambre civile, et la chambre criminelle. La premicre examine le 
pourvoi (je suppose qu'il s’agit d’une matiére civile) qu'elle peut rejeter en motivant 
son jugement, ou admettre en le référant a la chambre civile. Celle-ci alors rend un 
jugement sur le mérite du pourvoi. Si elle le rejette tout est dit. Si elle le trouve 
bien fondé elle casse l’arrét et renvoie l’affaire devant un tribunal de méme rang que 
celui qui avait rendu le jugement déféré en cassation. Celui-ci peut se conformer au 
sentiment de la chambre civile, et, s'il le fait, le débat est clos; ou il peut décider comme 
le premier jugement, sans admettre la solution de la chambre civile. Si la partie per 
dante se pourvoit de nouveau en cassation, son pourvoi sera jugé par cette cour, toutes 
chambres réunies. Quand la cour ainsi constituée confirme l’opinion de la chambre 
civile il y a renvoi devant une troisi¢me cour de méme rang, laquelle est obligée d’ac 
cepter la décision de la cour de cassation. Mais il arrive quelquefois que les trois 
chambres rejettent la solution qui avait trouvé faveur devant la chambre civile et 
renvoient le deuxiéme pourvoi ce qui, bien entendu, termine l'instance. Les décisions 
de la cour de cassation, toutes chambres réunies, jouissent évidemment d'un grand poids. 
Parmi celles que M. Capitant cite il y en a ot la cour a finalement adopté le systéme 
des cours d’appel (voyez par exemple aux pages 18 et 41). Il semble qu'un débat 
aussi solennel doive mettre fin aux incertitudes de la jurisprudence. 

J'ai trouvé d'un grand intérét la lecture de la préface de M. Capitant. II y signale 
un travers que nous rencontrons ici, et qui consiste A se contenter de lire le sommaire 
d'une décision sans étudier l’arrét ou tenir compte des circonstances dans lesquelles il 
a été rendu. ‘‘Pour bien comprendre un jugement’’, dit M. Capitant, ‘‘pour en saisir 
l'esprit, la portée, parfois la raison d’étre, il faut d'abord connaitre l’espéce sur laquelle 
il a été rendu, puis le lire avec attention, afin d’en extraire les arguments et pouvoir 
juger de leur valeur."’ Rien de plus sage que ce conseil qui, on doit le reconnaitre, est 
souvent négligé. 

Un autre travers que M. Capitant réprouve, mais qui existe également dans notre 
province, c’est de recourir aux commentaires pour la solution d'un point de droit, et 
de négliger de lire les articles du code ot quelquefois cette solution se trouve énoncée 
en toutes lettres. Bien souvent le code est la seule autorité qu'on n’ait pas consultée. 

Je crois donc que l’ouvrage de M. Capitant sera d'une grande utilité pour nous, 
et cela malgré que j’aie di admettre que la plupart de ces grands arréts ne peuvent 
faire autorité pour nous en raison des différences entre les textes des deux codes. Ce 


qui est intéressant, c'est de voir comment la cour de cassation, composée de juges de 
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grande expérience, s'attaque a un probléme de droit, et comment elle discute les motifs 
invoqués par les tribunaux dont la décision lui est déférée. Pour l'étude du droit rien 
de plus utile que d’approfondir ces décisions. M. Capitant fait suivre chaque arrét 
d'observations qui en fixent la portée et qui, au besoin, en discutent le bien fondé. Si 
jamais nous adoptons en la province de Québec les systémes de l’abus du droit et de 
l'enrichissement sans cause, nous devrons étudier les arréts qui sont le point de départ 
de la jurisprudence francaise sur ces questions trés importantes. Nous trouverons 
alors dans l’ouvrage de M. Capitant tous les éclaircissements dont nous aurons besoin. 
P. B. MIGNAULT 
Montréal. 


Salmond on the Law of Torts. By W. T. S. STALLYBRASs. 8th ed. 
London: Sweet and Maxwell. Toronto: The Carswell Co. 
1934. Pp. Ix, 712. 

Che pre-eminence of the author and the distinction of the editor make this, the 
eighth edition of Salmond on Torts, a book to challenge the attention of the legal pro 
fession both in England and America. Since the first edition in 1907, this book rapidly 
attained, and has maintained, its position as a classic exposition of the law of tort. 
Indeed, Sir John Salmond contributed much to the development of tort law as a dis- 
tinct body of rules, the coherence of which depended upon certain demonstrable legal 
principles. The present edition, the second by Dr. Stallybrass, is of particular interest 
in that it represents a great deal more than what is commonly understood as a new 
edition of an older text. When in 1928, the editor undertook the seventh edition 
of this work, he quite properly imposed that restraint upon his efforts which is to be 
expected when one scholar first edits the text of another. In prefacing that edition, 
the editor stated: ‘‘Il have in general only departed from Sir John Salmond’s treatment 
of a topic where either new cases or fresh research have made his views no longer ten- 
able” (p. viii). In the present edition, however, the editor has felt free to depart 
not only from the text of his author but to abandon fundamental principles from which 
analytical development proceeds. In a very true sense the present work can properly 
be described as Stallybrass rather than Salmond on torts. For example, in the seventh 
edition the editor made use of the device of excursus in which to set forth views on 
particular problems which varied greatly from those held by Salmond and which pre 
sumably the editor regarded as equally or more tenable than those of his author. In 
the present edition, this method is abandoned, although there is no failure to indicate 
in fairly controversial situations wherein the views set forth differ from those held by 
the author. In the judgment of the reviewer, Dr. Stallybrass has performed a task 
of great merit. He has extended the life of a text which has enjoyed a justifiable 
popularity. He has qualified the text and, when necessary, altered the method of 
analysis of tort problems to conform to the development of legal thought in this field 
during the last dozen years. To do so required not only great courage but great famili- 


arity with case-law and the writings of legal scholars over a very wide field. 

The recent case-law examined in the preparation of this edition is, of course, 
mostly English law. More than two hundred new cases are referred to in this edition 
which were not incorporated into the seventh edition. In the matter of analysis, 
however, the author has drawn extensively upon the work of American scholars. Par- 
ticularly in the field of negligence the writings of Terry, Bohlen, Edgerton, Green, 
Holmes, Beale, Smith, and Street, find prominent places in the references. It is some- 
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what disappointing to find that the Restatement of Torts by the American Law Insti- 
tute is not among the American writings which are considered. ‘This, however, may 
be explained by the fact that the two official volumes of the Restatement which are 
now available had not been published at the time when the editor was engaged in the 
preparation of the book. In the treatment of proximate causation, too, while most 
of the important essays are used, no reference is made to what is probably the out- 
standing contribution, namely, Professor Carpenter's articles in 20 California Law 
Review, at pp. 229, 396, 471. 

In the treatment of negligence is to be found the greatest departure from the 
views of Salmond. ‘‘In no branch of the law”’ explains the editor in the preface (pp. 
vii-viii), “has the development during the twentieth century been more marked than 
in the law relating to the action of negligence. Sir John Salmond was still able in 1924 
to deny the existence of any such action and to say that negligence was essentially a 
subjective fact. He was accordingly able to maintain his fundamental thesis that, 
with certain exceptions, wrongful intent or negligence was an essential condition of 
civil liability for tort. In 1928 when the editing of this work was first entrusted to 
me, I suggested in an Excursus that this thesis was becoming more difficult to uphold. 
In 1934 after the epoch-making decision of the House of Lords in Lochgelly Iron and 
Coal Company v. M' Mullan, Sir John Salmond’s fundamental thesis is frankly un 
tenable.’"’ Thus, we find for the first time in English writing, the analysis of the tort 
of negligence following a pattern set by American writers. Indeed, the chapters on 
negligence, breach of statutory duties, and liability for dangerous property, correspond 
closely to the treatment of the same subjects found in recent American books and 
essays on these subjects. Negligence is not a state of mind. It consists of conduct 
which falls below the minimum standard set by society (cf. pp. 453-4). Negligence 
exists only when there has occurred a violation of a duty of care (pp. 454, 456 lhe 
duty of care arises only as the legal result of certain relations between the parties (pp 
456-7). Negligence is determined by the application of an objective standard of socially 
desirable conduct (pp. 459-60 The breach of a statutory duty is treated as a form 
of negligence, that is, a failure to conform to a standard of conduct which is set forth 
with particularity by the legislature (p. 494 

So too, the rule in Rylands vy. Fletcher is treated in a manner which conforms to 
the interpretation placed upon that notable case by American writers, particularly 
Professor Bohlen. So far as it affects modern life, this is the most conspicuous example 
of action at peril, that is, liability independent of any moral or social fault on the part 
of the actor. This is a distinct departure from the treatment of this problem by Su 
John Salmond, who insisted that the rule in Rylands v. Fletcher was a variation ot the 
law of nuisance 

In only one respect does the reviewer find the contributions of Dr. Stallybrass less 
helpful than the author's treatment of the same subject, namely, the treatment accorded 
to the defence of fair comment in an action for defamation. Hitherto, two competing 
views have been found in the English cases and in text-books. Sir John Salmond 
regarded the defence of fair comment as an instance i qualified or conditional privilege 
see par. 145 of the seventh edition On the other hand, the view entertained bv Sit 
Frederick Pollock is that nothing is a libel which is a fair comment on a matter of 
public interest (The Law of Torts, 13th ed., at p. 261 Dr. Stallvbrass seems to accept 
neither view but suggests that “the defense of fair comment is sut generis and not 
merely a particular instance of qualified privilege’ (p. 449 his, it is submitted with 
deference, is no analysis at all The case which he makes for denving Salmond's view 


is unconvincing. Perhaps it is more so to an American lawyer who is accustomed to 
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regard conditional privilege as a general principle of qualified immunity which runs 
throughout the entire ambit of tort law and is in no sense confined to the law of defam 
ation. (See, for example, Restatement of Torts, vol. 1, chaps. iii, iv, v, vi, vill, and x.) 

It is further somewhat disappointing to find in a work of such general merit no 
satisfactory disposition of the hiatus which has so long existed in English law on the 
question of the liability of a defamer who, without misstating facts, makes unfavourable 
comment upon a matter which is not the subject of public interest. The courts have 
dealt with the problem in Sutherland v. Stopes, [1925] A. C. 47 per Viscount Finlay, and 
in Hunt v. Star Newspaper Company, [1908] 2 K. B. 320 per Fletcher Moulten, although 
they have treated the matter as one either of justification or of fair comment, neither 
of which seems tenable. It is obviously impossible to demonstrate either the truth 
or the falsity of what is merely the expression of an opinion as distinguished from a 
statement or implication of fact. So too, it is impossible to apply the doctrine of fair 
comment when the subject of the comment is not a matter of public interest. Yet 
there is some latitude allowed for such defamation. 

Notwithstanding some disagreement on matters of such detail, the reviewer tinds 
this work an eminently satisfactory exposition of the law of tort. It is, he believes, an 
outstanding contribution to legal scholarship. 

FOWLER V. HARPER 
University of Texas 


Le contréle juridictionnel de l’administration: Etude de droit administratif 
comparé. Par R. BONNARD. (Bibliothéque de I'Institut Inter- 
national de Droit Public, VI.) Paris: Librairie Delagrave. 1934. 
Pp. 266. (35 fr.) 

The Institut International de Droit Public is performing a useful service in the pro- 
duction of a number of monographs on various aspects of comparative public law. 
While the earlier volumes were French translations of standard works in other languages, 
the later volumes are original works. The volume under review is the sixth of the 
series, 

Professor Bonnard is concerned with the judicial control of administrative authori- 
ties. That is, he discusses the only part of administrative law to which Dicey gave 
any attention. It should be said at once that Dicey is not mentioned. For this, there 
appear to be two good reasons. The first is that he quite misunderstood the nature of 
French administrative jurisdiction: and the second is that Professor Bonnard, unlike 
some other continental writers (cf. Andréadés, Le contentteux administralif des «tats 
modernes, 1934). knows too much about English administrative law to be led to assume 
that Dicey’s statements about it are either adequate or correct. 

The book is in two parts. The first discusses the general theory of administrative 
jurisdiction, and the second is a comparative analysis of a number of the more prominent 
systems. Professor Bonnard finds a clear distinction between judicial and adminis- 
trative functions, though it must be confessed that his arguments are not entirely con 
vincing. Unlike Duguit, he regards a dispute as essential to the exercise of the juris- 
diction, and asserts that essentially a judicial decision is a decision as to rights. Accord- 
ingly, he analyses the nature of rights, and concludes that the wide discretionary 
element which exists in administrative law sharply differentiates rights in public law 


from rights in private law. Though I recognize the wealth of learning and the acute 
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ness of argument which are displayed, | am not very impressed with this ‘‘juris- 
prudential” part of the book. But possibly that is because I find myself disagreeing 
quite frequently 

This part is followed by another which raises and discusses not questions of 
juristic analysis but questions of governmental technique. The fundamental question 
to be answered in this connexion is that of the body by which decisions in respect of 
individual rights under administrative law ought to be settled. According to Professor 
Bonnard, there are three possible solutions, with, of course, variations due to the dis- 
tribution of powers among the three types of authorities. These three types are the 
‘“‘administrator-judge”’ (1.e., the administrator exercising “‘judicial’’ functions), the civil 
courts, and the administrative courts. The advantages and disadvantages of these 
three types of authority are acutely and impartially set forth. Professor Bonnard does 
not, at this point, precisely state his own opinion, but it is clear that he favours the 
administrative courts. The exposition does not seem convincing, because it follows 
logically from the assumption that there is something definite and precise called the 
‘judicial function’, and that this function always has the same characteristics. The 
position is much more complicated, the existing functions of the civil courts are of several 
very different kinds, and administrative jurisdiction also involves several different kinds 
of function. Nevertheless, this part of the book is a most valuable contribution to 
the subject 

Thirdly, Professor Bonnard makes a survey of the actual practice in the more 
important legai systems. The survey of the Anglo-Saxon system is so accurate that 
the reader familiar with that system has confidence in the survey of other systems. 
But, of course, the difficulty of comparative surveys is that they cannot discuss the 
effects of the actual administration. Even the common-law critics of housing legis 
lation in England have been quite ignorant of the actual branch of administration 
which they have been criticizing. A comparative survey of the whole field of adminis 
trative law must necessarily be based on externals. Nevertheless, those who think 
that the “rule of law”’ is a complete answer to everything might do worse than read this 
book, where, quite rightly, that doctrine is politely ignored 


W. Ivor JENNINGS 
London School of Economics. 


Essai sur le travail parlementaire et le systeme des commissions. Par J. 
BARTHELEMY. (Biblioth¢que de I'Institut International de Droit 
Public, V.) Paris: Librairie Delagrave. 1934. Pp.373. (50fr.) 


This is an excellent book. It is not a systematic exposition of the theory of parlia 


mentary government. It contains no doctrine. Théorie générale is noticeably lacking 
But it is far more useful, for it tells us how the French parliamentary system really 
works. M. Barthélemy is, it is true, one of the teachers of public law in the University 
of Paris. But his previous works have shown a certain impatience with what are 
commonly described as juridical principles. In the present volume he has enjoyed 
himself by describing what really happens, not so much in open session, as in the lobbies, 
the corridors, the commissions, and the group meetings. For this he is eminentl, 
qualified. He has been secretary of the chamber. He was for eight years rapporteur 
of the commission on delegated legislation and vice-president of the foreign affairs 
commission, and he has been president of the franchise commission. From his rather 


lonely seat “‘au centre’, he watched the machine work and was amused to notice whence 
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came the oil. He not only noticed who put in the pig and who took out the sausages; 
he also studied the process of metamorphosis. For the first time, after reading this 
book, I thought that I understood the French parliamentary system 

Though the author, like a true conservative (or, what is the same thing, politician 
of “the centre’’), comes to the conclusion that, except in details, the system could not 
be improved, he is fully aware of its defects. He justifies them as the price to be paid 
for democracy. He makes comparisons with the British and American systems, though 
he is too familiar with the mistakes which foreigners make about the French system to 
place much confidence in his knowledge of other systems. Perhaps enough emphasis 
is not placed upon one fundamental difference between France and the United Kingdom: 
the respective party systems. The assumption of the British system is the existence 
of a disciplined party majority. The result is that, even when the government has no 
majority, it is expected not merely to lead, but to order. The French government 
submits proposals to the chamber and the senate, but does not expect them to be passed 
in anything like the form proposed. The British government may modily its proposals 
in deference to parliamentary opinion; but the proposals which are passed are its pro- 
posals, and if they are not accepted the government resigns or dissolves parliament. 
That is, the function of the chamber is to consider what shall be done; the function of 
the house of commons is to approve the government’s proposals or to turn out the 
government. 

In my Parliamentary Reform (London, Gollanz, 1934) | recommend a greater use 
of departmental committees in the house of commons. In the Manchester Guardian, 
the Rt. Hon. H. B. Lees-Smith objected that this was to introduce the weaknesses of 
the French system. The reading of this book convinces me that French experience is 
quite irrelevant. Departmental committees of the house of commons would have 
nothing in common with the French commissions. The ‘‘mother of parliaments’ goes 
her own way and, as M. Barthélemy says, her ‘‘bastard children”’ have moved in vastly 
different directions. 

[his book must be read by all students of comparative government and comparative 
constitutional law. We are governed by men and not by laws, and this book tells us 
how the men behave. 

W. Ivor JENNINGS 
London School of Economics. 


The Irish Free State: Its Government and Politics. By N. MANSERGH. 
With a foreword by W. G. S. ApamMs. London: George Allen and 
Unwin. 1934. Pp. 344. ($3.75) 

This book, written by a citizen of the Irish Free State, contains a critical account 
of the organization, administration, and to a limited extent, the political problems 
of his country. It shows how in practice the working of government, partly for 
internal reasons, partly, perhaps chiefly, on account of the unhappy disputes (some 
of them still outstanding) with his majesty’s government in the United Kingdom, has 


resulted in considerable divergence from the expressed intentions of the constituent 
assembly of 1922. The general impression upon the reader is that a genuine attempt 
at framing a scientific form of government with predominance given to the legislature 
has resulted in placing into the hands of the executive a larger measure of power either 
than the framers of the constitution thought desirable, or than exists to-day in the 
United Kingdom. It may be suggested that, had political feeling permitted the re 
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tention of the governor-general as the real representative of the crown, constitutional 
monarchy, which has so conspicuously justified itself as an institution capable of adapt- 
ing forms to changed conditions, might have prevented so gross a violation of the 
spirit of the written constitution as the last of the several Public Safety Acts (1931 
As it is, this act has been used by both of the parties who have held office since its 
enactment. 

It is one of the merits of this interesting book that it enables the reader on the 
east side of St. George’s Channel to appreciate certain of the political and economic 
problems of the Free State as described by a highly trained mind which possesses a 
sympathetic, yet unbiased, understanding of local conditions. The Irish Free State 
is an agricultural community, but its citizen has apparently developed a vivid interest 
in politics, stimulated by a long period of hostility to government by the United King- 
dom. Under a government largely of his own moulding he has absorbed in full measure 
the policy of economic and political nationalism and now finds himself burdened (or 
blessed) with the inevitable all-powerful executive requisite for the administration of 
rapidly developing social and other public services on much the same lines as in a 
modern industrial state. Yet the intention of the constitution, with its guarantees of 
private rights, rested upon an individualistic outlook. For this reason the author 
does not anticipate that ownership of economic power will pass into the hands of the 
state, but rather that by state regulation and control that ownership will be modified 
in private hands to secure an increasing measure of economic equality-—a process which 
has already made considerable progress in the United Kingdom. 

Ihe author devotes much attention to novel features—not all of them maintained 

in the constitution, such as the electoral system, parliamentary procedure, the extern 
ministers, the judicial system, and local government. Of particular interest is the 
chapter devoted to the last-named topic. In this field is to be felt little of the influence 
of that intensive desire to cast off British domination, and, whether or not as a result, 
there are several novel features attractive to the student of English local government. 
The system in many respects appears to be in advance of the English from the point of 
view of organization. The central government insures that only qualified officers shall 
be appointed through the medium of local appointments commissioners, who submit 
the names of these qualified candidates for each important office to be filled by a local 
authority. Collective bargaining designed to eliminate rings of private contractors is 
enforced by statute. Mutual insurance against damage to property provides eco 
nomically for this liability of local authorities. City managers, where appointed, have, 
on the whole, proved a conspicuous and not unpopular success. Rural district councils 
have been abolished and county health districts covering larger and more convenient 
areas for administration have been substituted. The two last-named reforms may be 
criticized as detracting from local initiative. 

We suspect that Mr. Mansergh, despite not infrequent references to the works of 
Professor Laski, has some slight sympathy with the critics of what has been called in 
England “the new despotism’’. Certainly executive legislation and executive justice 
have advanced at least as far as in the United Kingdom, despite the provisions in the 
constitution for the predominance of the legislature. But, provided that executive 
government is combined with an increasing association with the people in the work of 
administration, this inevitable tendency need not imperil the liberty, as understood 
in the twentieth century, of the Irishman with his love of independence. The history 
of the last twelve years shows that the struggle to be free of British domination in any 
shape or form has greatly enhanced the powers of the executive to impose their rule. 


The abortive proposal made in 1919 to exclude the citation in court of all legal text 
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books published in Great Britain would have increased the sphere of bureaucratic rule! 
We conclude this review with an expression of gratitude to the author for his 
exposition, which is characterized by a marked absence of any bias. 


E. C. S. WabDE 
Gonville and Caius College, Cambridge. 


Radulphi de Hengham Summae. Edited by W. H. DuNuAM, Jr. (Cam- 
bridge Studies in English Legal History, edited by H. D. Hazet- 
TINE.) Cambridge: At the University Press. 1932. Pp. Ixxxiv, 
94, 

Mr. Dunham has given us an excellent text of Hengham’s two Summae, which 
has been carefully prepared from the very large number of MSS. of the Summae which 
exist. He has catalogued no less than seventy-five of them; and he has explained 
the principle on which he has made his new text from these MSS. He has given us a 
full life of Hengham; and a discussion on the dates of these two tracts, and of the 
problem (already discussed by Professor Woodbine) whether or not the authorship 
of certain other tracts can be ascribed to Hengham. His work both on the text and 
in his introduction and notes is careful and accurate, and will be of great service to 
students of this period in our legal history. We shall look forward to the forthcoming 
edition of the Casus which the author is preparing. This is a particularly interesting 
tract, because it foreshadows the main source of medieval legal literature in the later 
medieval period—the Year Books. 

The value of Mr. Dunham's book is enhanced by Professor Hazeltine’s preface. 
Professor Hazeltine points out that the change in the character of our legal literature, 
which is marked by the contrast between Bracton’s treatise and Hengham's procedural 
tracts, is not peculiar to England—there is a similar change between the writings of 
the school of the glossators of the twelfth century and the school of the post-glossators. 
Similarly the change in the character of English law in the age of Bracton, and its 
character in the age of the Year Books, is paralleled on the continent; and the reason 
for this change is the same. For Professor Hazeltine, after giving us a valuable sketch 
of the continental literature upon civil procedure, points out that the need for this 
literature was caused both in England and abroad by the growing specialization of 
the organs of government. The judicial split off from the legislative and adminis- 
trative organs of government; and consequently the courts needed a more elaborate 
procedure. This brought in its train ‘‘formality and intricacy of process at the expense 
of an earlier discretion that had been wide and tlexible’’. Thus Hengham’'s tracts are 
brought into line with the continental literature on procedure, and the causes for the 
later legal developments, to which this literature bears witness, are accounted for. 
Another topic which is dealt with in Professor Hazeltine’s introduction is the origin 
of that most characteristic feature of the common-law system—the system of original 
writs. There is no doubt that Anglo-Saxon influences can be seen in the early stages 
of the evolution of that system. But Professor Hazeltine thinks that, like the jury, 
it owed more to Frankish and Norman than to Anglo-Saxon iniluences. But whether 
Anglo-Saxon or Norman influences predominated in giving birth to it, there is no 


doubt that it developed its leading characteristics under the influence of those Romano 
canonical tracts on procedure which, in the twelfth and thirteenth centuries, exercised 
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a great but transient influence on the development of the common law. These tracts 
of Hengham come at a period when this influence was waning, because the common 
law had, with its help, developed a system which could grow to maturity on native 
lines—on lines different from, but presenting analogies with, parallel developments on 
the continent. 


Mr. Dunham's book gives us the tracts and all the information which we need 
about them and their author: Professor Hazeltine’s introduction puts Mr. Dunham's 
work in its right setting from the point of view both of English and continental legal 
history. 

W.S. Ho_pswortu 
Oxford. 


Declaratory Judgments. By E. Borcuarp. Cleveland: Banks-Baldwin 
Law Publishing Co. 1934. Pp. xxii, 669. 


[he core of the American conception of judicial power is of English origin, that is 
to say, is historical. But the outer rim, somewhat vague in outline, is determined by 
a set of principles which are supposed to be corollaries of the doctrine of the separation 
of powers although sometimes they also have an historical justification. Thus, s 
strongly insisted in the United States that law-making is one thing and law interpreta 
tion is quite a different thing; and, operating on the basis of this distinction as applied in 
the field of constitutional interpretation, the supreme court at Washington has been able 
to make itself a super-legislature! Congress and the president may propose, but the 
supreme court disposes. To be sure, in the recent Pouliry Case (Schechter Bros. \ 
United States), the court seems to have gone on strike in its capacity of super-legislature, 
announcing in effect that if the constitution of 1787 was to be further adapted to the 
needs of the country, the change must be made by constitutional amendment, that is, 
by overt and formal constitutional law-making. 


The subject of Professor Borchard’s distinguished volume derives its theoretical 
interest from the converse of the principle just mentioned. Courts may not exercise 
legislative power, but, on the other hand, they must be entirely free and independent 
in the exercise of the judicial power, the essence of which is the decision of cases. So 
the final disposition of a case properly before a court must lie with the court in question, 
subject only to such appeals to a higher court as the law may allow. But if decision of 
a case would be subject to review or disallowance by a non-judicial authority, then a 
court may not take it, since to do so would be either to exercise non-judicial power or 
to forego the court’s constitutional independence—it is not quite clear which. At any 
rate, finality of decision is an essential element of judicial power, the power to decide 
cases. And from this it follows that a court may not be required to render advi 
opinions, advice not being final decision. 

Advisory opinions, then, being out of the question in the United States (e 
those few states whose « onstitutions make specific provision tor them in certain instances 
the question arises whether the declaratory judgment is in any better case. ‘To be sure 
the difference between an advisory opinion and a declaratory judgment is much more 
evident than is the similarity An advisory opinion is not a judgment at all—it is only 
advice; while a declaratory judgment is in every respect a judgment; being (subject 
to appeal) final and by the principle of res judicata ‘forever binding on the parties to 
the issues presented’. However, it is mot followed by execution, and that was at first 


the stumbling block: one which was grossly magnified, in the first American cases 
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involving declaratory judgment acts, by irrelevant chatter about advisory opinions 
and ‘‘moot cases’. 

Whence comes the notion that a court must have the power to ‘‘execute”’ its judg- 
ments? A passage in Bracton countenances the idea, but a good deal of water has 
passed through the judicial sluice-way since then. Both common law and equity, and 
especially the latter, afford several examples of recourse to the courts for what to all 
intents and purposes are declaratory judgments—enough at least to prove that the 
integrity of judicial power is not affected by this mode of its exercise. Furthermore, 
in this country the status of the court of claims at Washington, as a true judicial court 
from which the supreme court can constitutionally take cases on appeal, had been 
afhrmed long before declaratory judgment statutes had made their first appearance, 
although by a course of reasoning which in the mouths of persons not vested with high 
judicial office would have sounded extremely disingenuous. Unfortunately, it is not 
the usual habit of American courts to discover instruction in the exceptions which 
they are frequently compelled to admit to ancient formulas in order to keep them viable 
Judicial ratification of the court of claims in no wise impaired judicial faith in the 
dogma that every judicial decision must be followed by an order to somebody, although, 
of course, the actual ability of courts to enforce their orders, when these are resisted, 
is slight indeed. 

This aspect of the constitutional question is now past history. In 1927 the supreme 
court “held that a decree of execution is no essential part of a valid and final judgment 
and in 1933 upheld the constitutionality of the Tennessee declaratory judgments act 


Meanwhile ‘“‘the highest courts in nineteen states have expressly held... that the 
declaratory judgment is in every respect constitutional’, and ‘‘the courts of eleven 
other states and territories have assumed its constitutionality” (pp. 249-50, with 
citations). Then on June 14, 1934, ‘while this volume was in press, President Roosevelt 
signed the federal Declaratory Judgments Act”’ which gives the courts of the United 
States (1.e., the national courts) ‘‘in cases of actual controversy’, the power, ‘‘upon 
petition, declaration, complaint, or other appropriate pleadings to declare rights and 
other legal relations of any interested party ... whether or not further relief is or could 
be prayed, and such declaration shall have the force and effect of a tinal judgment or 
decree”’ (preface, p. Xi 

But judicial resistance to the further progress of this reform is not yet at an end 
and it is not entirely weaponless. For what is an ‘‘actual controversy’? Is it one in 


which a petitioner's interests are being actively threatened by the other party; or 
sufficient for a petitioner to show that material damage would result to him from the 


existing uncertainty respecting his rights? So far, the supreme court has not gone 


beyond holding that a declaratory judgment may issue in a case in which an injunction 
might properly have issued had it been asked for—that is, beyond treating it as a sub 
stitute for older remedies. Some state courts have, however, gone farther, although 


i 
it is not altogether clear whether they have not since backslid. Clearly the th 
the congressional act just quoted in part is broader than the narrower one stated above 
otherwise the words ‘‘or could be prayed” would be without significance 

So much—too much, I fear—by way of preamble to a more particular consideration 
of Professor Borchard’s work. My apology is the feeling that Canadian readers would 
hardly understand what the fuss was all about without a rather lengthy explanation 
of the constitutional issue. For at bottom it is to that issue that this magnificent study 
is addressed. Professor Borchard, who shares with Professor Edson Kk. Sunderland 


of the University of Michigan, and with Mr. Justice Stone of the United States supreme 


court, the credit for bringing the declaratory judgment within the realm of constitutional 
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possibility in this country, seeks to prove in detail the great practical usefulness, even 
within existing restrictions, of this improvement in judicial technique. His volume is 
thus at once a summation and a powerful reinforcement of his fruitful labours of the 
past in this field. Indeed, its principal defect, repetition, arises from this circumstance. 
The book would be a better one if the first two hundred pages had been condensed to 
half that number, a criticism which holds, although with considerably diminished force, 
for the remainder of the volume. Part I projects the problem against its historical 
and theoretical setting; part I] shows, on the basis of several hundred cases both 
American and foreign, the actual use that has been made of the declaratory procedure 
to date. As this survey demonstrates, it has been employed most extensively and fruit- 
fully in the construction of written instruments. The work closes with a valuable and 
suggestive chapter showing the employment of declaration in the field of public admin- 
istration. Elsewhere (pp. 552-60) its employment in the field of constitutional con- 
struction is also touched upon briefly. The recent decision in the Schechter Case, 
referred to above, may eventually make this aspect of the subject of predominant im- 
portance, as many Americans are beginning to feel that there is a certain disadvantage 
in proceeding on the assumption for some years that a statute is valid and then learning 
from the court that the assumption was erroneous. 
EpWARD S. CORWIN 

Princeton University 


Kent Records: Kent Keepers of the Peace 1316-1317. Edited by B. H. 
PuTNAM. (Kent Archaeological Society, Records branch, vol. 
XIII.) Ashford: Headley Bros. 1933. Pp. Iviii, 146. 

The institution of the justices of the peace is undoubtedly one of the most remark- 
able creations of English administrative history. Its advent marks the end of feudal 
federations of local potentates endowed with franchises in manors and boroughs, and 
the beginning of administration by the gentry, constituted for the purpose into county 
groups. The change was gradual and slow: as late as the reign of Edward III the 
crown preferred to rely on the feudal lords rather than on the local gentry in its efforts 
to suppress disorder; but still it was the courts of private jurisdiction as well as the 
county courts and the sheriffs’ tourn that were superseded by quarter sessions, and 
that supersedence follows pari passu the increasingly detinite concentration of judicial 
and administrative functions in the hands of the justices of the peace. The subject is 
one which Miss Putnam has made peculiarly her own, and she now adds to our already 
heavy indebtedness the present volume, which contains two rolls of presentments 
before Kentish keepers of the peace for the years 1316-7, and in addition those parts 
of the gaol delivery rolls which show the judicial action taken by the justices of gaol 
delivery upon those presentments. For it is clear that the keepers of the peace did 
not undergo their formal transformation into justices of the peace until the second half 
of the fourteenth century: at the time of these documents the keepers had no power 
of trial, but could only receive presentments and arrest suspicious persons whose trial 
was reserved until the regular coming of the justices of gaol delivery. But the rolls 
under consideration indicate that the justices of gaol delivery who did in fact try the 
prisoners were the custodes pacis themselves, reinforced by other local men, so that in 
fact the keepers were delivering the gaols of prisoners who had been indicted before 


themselves fifty years before the amalgamation of the two functions was accomplished 


finally by statute. This doubling of function is paralleled by the activity of jurymen 
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who as grand jurors present before the keepers and as petty jurors try before the justices 
—an arrangement that would seem to leave no chance of escape. Yet in spite of this 
partial identity of grand and petty juries there is a very high rate of acquittals, which 
Miss Putnam explains by an hypothesis which presupposes the frequent discovery of 
new evidence by the parties and emphasizes the corrupt practice of the time. It would 
seem, however, and this is advanced only tentatively, that the many acquittals and 
quashed indictments indicate divergent standards of proof, and point toward the 
modern distinction in function between the jury that initiates prosecution upon sus- 
picion and the other that determines it in fact. The rolls exhibit varying forms which 
retiect the hesitations and uncertainties in practice that accompanied the experiment 
under way—the future statute of 1361 would in time sanction what experiments such 
as this proved useful—and thus they form an illuminating picture of the process of 
administrative change under the second Edward. 

Apart from the light cast upon criminal administration and the difficulties of local 
government, there is much that bears upon criminal law proper. Since Miss Putnam 
has been able to compare the brief, enrolled record of the presentments with the original 
presentments themselves, and in a large proportion of cases, to trace the presentments 
through to trial, we are afforded an excellent insight into the actual disposition of crime 
in the early fourteenth century. ‘The ‘‘precise account of the genesis of burglary”’ that 
Maitland so much desired is perhaps not yet possible, but some steps in that evolution 
these rolls do make clear. The statement in Britton that a taking is necessary in 
addition to a breaking receives both confirmation and denial: there are many valid 
presentments that do not recite a taking, but also many that do, though those that do 
not all involve dwellings only. Further, though the gaol delivery rolls speak of two 
crimes (burglary and theft) for breaking and taking involving a dwelling, they state 
the crime simply as burglary when the breaking and taking involved not a dwelling 
but a barn or unoccupied storehouse. As has been pointed out, the rule is consonant 
neither with the thirteenth-century doctrine of the necessity of a taking nor with the 
modern stress upon the breaking alone, but rather seems to be approaching the latter 
by a special rule for the dwelling house. There is material of similar value to be gleaned 
from the rolls of the justices of the peace which cannot fail to be of immense importance 
in tracing the history of our criminal law which in spite of huge efforts remains one of 
the most obscure chapters in our legal history. It is during the century into which 
these rolls fall that the custos pacis is a chief agency for the enforcement of important 
criminal law, and it was largely in his daily practice that present-day doctrine and 
procedural rules were forged. We owe both Miss Putnam and the Kent Archaeological 
Society gratitude for a scholarly and important volume, and it is hoped, in the editor's 
phrase, that in the near future the custom of Kent in this respect will become the 
custom of the realm. 


S. E, THORNE 
Northwestern University School of Law. 


The Law of Trusts: A Statement of the Rules of Law and Equity applicable 
to Trusts of Real and Personal Property. By G. W. KEETON. 
London: Sir Isaac Pitman and Sons. 1934. Pp. xlvi, 358. (25s.) 


This book will appeal particularly to those who experience difficulty in making a 
first contact with a subject through a text-book which consists of a series of abstract 
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principles. Instead of contenting himself with a running, though coherent, statement 
of principle after principle, the author has been at pains throughout to illustrate his 
enunciation of the law by the facts of reported cases, by copious quotations from judg- 
ments, and by his own comments. While this method undoubtedly diminishes the 
amount of law actually set forth and perhaps deprives the book of some analytical force, 
its concreteness and attention to substantive facts serve a very definite and valuable 
purpose: the book admittedly is primarily one for the student. Nevertheless, it can be 
recommended to the practitioner as a work which will refresh his recollection of the basic 
outline of any topic before he turns to Lewin, Godefroi, or Underhill for a more detailed 
statement of the law and for a greater variety of authorities. To the practitioner and 
teacher its main purpose will undoubtedly be that of a companion to one of the larger 
text-books. It does not, however, attempt to represent the subject as one which is built 
on a foundation of possibly a dozen comparatively rational principles of which the 
decided cases are only examples. No one can escape receiving the impression that the 
existing law of trusts is the outcome of centuries of effort on the part of equity to dispose 
of cases as they arose, while relying on its own machinery and reasoning from its own 
concepts. In many instances, a case contains its own pec uliar principle and must not 
be regarded merely as an illustration of a broader, more fundamental principle. This 
is well illustrated by two sentences at the beginning of the chapter on constructive trusts 
“The term, constructive trust, covers a variety of different relationships having very 
few features in common. Moreover, the rights and liabilities of constructive trustees 
vary widely so that it is necessary to consider each relationship separately in order to 
discover exactly what is implied in it.’’ The chapter then proceeds to deal not with 
the constructive trust as a generic class but to discuss separately a number of the more 
common instances of that type. 

More than one-half in number and by far the major portion in importance of the 
page references included in the table of statutes deal with the English acts of 1925 
(Trustee Act, Law of Property Act, Administration of Estates Act, Settled Land Act, 
etc.) Even this fact does not accurately portray the importance of the part which this 
legislation plays in the book. With one possible exception, no chapter remains un 
affected by these statutes. This to some extent detracts from its utilitarian value toa 
Canadian lawyer. Where a statute covers a topic, there is naturally and properly a 
tendency to omit references to the earlier authorities which of necessity must still be 
searched for and used in the Canadian provinces, especially in those which have not yet 
had time to develop a comprehensive body of domestic precedents. However, the 
effect of this feature is diminished by the author's method of using the statutory sections 
as adjuncts to an exposition on an existing theme rather than of writing a commentary 
on the statutes. Some, though by no means all, of the discussion of these statutes and 
of the peculiarly English branches of the law may lack practical value to the oversea 
lawyer; but even so, it presents a useful study in comparative law. Concisely and in 
directly, but thoroughly, the pages devoted to these matters assist in demonstrating 
that the law of trusts has a potential scope and economic importance that are not always 
perceived by those whose practice has been contined to the less elaborate social and 
economic life of the newer territories. The legislation as presented by the book is im 
posing in its comprehensiveness and in its attention to everyday routine; though it 1s 
disappointing in that, as noted by the author, it does not deal with the limitation of 
actions, a subject which well merits some legislative attention. One might wish that 
more attention had been devoted to certain branches, e.g., the cases dealing with third 
party beneficiaries, which though partially dealt with in the first few pages, do not 


appear to have been given a place as a separate topic; or one might remark that other 
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aspects are dealt with in rather unexpected places. These, however, are largely matters 
of individual preference; and to have improved the work in these respects might have 
so enlarged the book as to have altered its nature and frustrated its distinctive purpose. 

E. F. WHITMORE 
University of Saskatchewan. 


The Permanent Court of International Justice. By M. O. Hupson. 
Toronto: The Macmillan Company of Canada. 1934. Pp. xxvii, 
731. ($6.00) 

Mr. Hudson, in this substantial volume, has undertaken to present the anatomy 
of the permanent court on its procedural side. He therefore analyses the covenant of 
the league, the statute and rules of the court, and the practice which has developed 
through its judgments and advisory opinions, to summarize the organization and pro- 
cedure of the court. Part I deals with the precursors of the permanent court, offering 
a short description of the decisions of the permanent court of arbitration, of international 
commissions of inquiry, of the central American court of justice, and analysing the 
draft of the proposed international prize court and the projected 1907 court of arbitral 
justice. The author analyses the drafting of the statute of the permanent court (ch. 
viii) and the court rules of 1931 (ch. xii), usually with a short commentary upon each 
article. Mr. Hudson describes usefully the jurisdiction of the court, advisory and 
contentious, the form of the pleadings, the hearings, interim orders, and the judgment, 
including its form and manner of preparation. Chapter xxvii discusses the four sources 
of law applicable by the court under article 38 of the statute. The chapter on obligatory 
jurisdiction is excellent. An appendix contains some of the most important docu 
ments necessary to understand the court’s procedure. Practically everything that 
the inquirer will wish to know about the rules of procedure, the organization and practice 
of the court—apart from the substantive law that it has evolved—will be found in this 
effective compendium. 

What may be lacking for more advanced students is the penetration into the 
internal history, the development of the court’s physiology, so to speak. The court 
is not only a legal, but a political, institution of great importance. It had to be fitted 
into the frame-work of the Europe of 1919, balanced between the psychology of war 
and of peace. It was given tasks under the peace treaties which required tact and 
exceptional objectivity in order to win confidence. It was moved between politically 
and legally minded judges. It would have been interesting to learn how the court was 
persuaded not to adopt the practice of giving secret opinions to the council, which 
some members of the court thought should be given: a practice which if pursued would 
have endangered the existence of the court. Such an account of the inner workings 
of the court will probably have to await the memoirs of some of the judges who had a 
prominent part in the evolution of its practice. The refusal of the court, by 7 to 4, to 
render an advisory opinion on the Eastern Carelia Case, which Professor Hudson says 
(p. 447) “‘is not to be defended’, and for which the council censured the court, was in 
the reviewer's opinion a life-saver for the court. The court simply declined to be used 
by the council as a political instrument, without adequate assurance that it was reaching 
legal conclusions on full evidence and hearing. When, then, Russia declined to appear 


as was its privilege as a non-member of the league, the court determined not to purport 
to decide the case and took advantage of the framing of the question by the council— 
requiring the parties to furnish information to the court, which Russia declined to 
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furnish—to decline to render any opinion at all. The fact that the statute and rules 
have since been changed so as to meet largely the objections raised by the court in the 
Eastern Carelia Case, is an indication of the validity of the court's objections. 

Chapter x, on the participation of states not members of the league of nations, is 
devoted practically exclusively to the awkward efforts to obtain the adherence of the 
United States to the court protocols. The book was written before the final débacle 
of 1935. The Eastern Carelia Case had much influence in causing, in the United States, 
apprehension of the judicial independence of the court, a feeling promoied by the 
Customs Union advisory opinion. The refusal of the 1926 Geneva conference to 
accept in full the American reservations, reservation 5 of which merely gave the United 
States the same practical position that Canada now has, further aroused doubts, which 
were not removed by the laboured efiort to show that the Root-Hurst formula of 1929 
was the equivalent of senate reservation 5. he president’s willingness in 1935 to 
meet these doubts by re-incorporating reservation 5 made senate acceptance seem 
almost inevitable, but poor strategy lost the battle. Possibly it would have been 
better to ratify and then see whether the European powers in 1935 were willing to 
accept what they refused in 1926. It might have been better to let Europe kill Amer 
ican adherence, if that was to be the outcome of the struggle. 

But a greater danger now looms. ‘The court is perhaps the most useful institution 
that the treaties of 1919 created. It should not be weakened. With the possibility 
that the league of nations may not survive the political disorders of the world, it might 
be important to dissociate the court from the league, something which could readily 
be done. That would certainly remove any American objection without diminishing 
the court’s usefulness for Europe. In any event, thought should be given to the per- 
petuation of the court under all contingencies. 

Epwin BorRCHARD 
Yale University School of Law. 


Witnesses in Court: With Some Criticisms of Court Procedure. By H.W. 
Tart. With a foreword by F. E. CRANE. Toronto: The Mac- 
millan Company of Canada. 1934. Pp. xiv, 98. ($2.00) 

This is a small book written by one of New York’s eminent lawyers. It has, as 
stated by Judge Crane in his foreword, the interest of a book ‘‘written out of experience”, 
and is unusual in that a leader of his profession has spoken out in criticism of court 
methods and procedure and even of the attitude of judges as to some matters. The 
main and recurring theme of the book is that forgotten man of court procedure, the 
honest but embarrassed witness, unorganized for protest and inarticulate in his suffering. 
The unfamiliar environment, the nervous agitation caused thereby, the restrictions on 
the form and substance of his testimony, the insult and ridicule and imputations of 
perjury to which he may be exposed, the unsympathetic attitude of the judges— all these 
are graphically portrayed and certain remedies and suggestions are offered by way of 
remedy. Of the remedies proposed, some are likely to receive general approval—as 
when the author advocates that a witness should be allowed to state inferences from 
personally observed facts; or when he insists that the judge should exercise control 
over the trial and be the intelligent director of the proceedings, ready to restrain ill- 
mannered conduct or abusive methods of counsel, and not hesitating to intervene to 


place the nervous, embarrassed, or stupid witness at his ease. 
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Other suggestions, more radical in character, are less likely to command general 
approval. Thus the author would (p. 91) abolish the rule against hearsay, at least 
‘subject to reasonable restriction by the trial court, as, for instance, that where a person 
having (personal) knowledge is available as a witness, he, and not one to whom he has 
related a fact, should be produced”. He is even ready (p. 5) to abolish most rules 
relating to oral testimony except those excluding (i) irrelevant matters, (1i) improperly 
leading questions, and (iii) ‘‘testimony where evidence of a higher order of competency 
is available’. And even in cases covered by these few rules he would have questions 
of admissibility left entirely to the discretion of the trial judge, without appeal. The 
unlimited power to subpoena witnesses is liable to abuse and, in order to restrain it, he 
proposes that a syllabus be submitted to the court, showing proposed witnesses with 
summary of their testimony. A schedule, based on such a syllabus, would enable 
witnesses to be called when wanted and would avoid protracted waiting by them in 
court. 

Interwoven with the author's main theme are other matters of general character. 
In a chapter on observation and memory he emphasizes the recognized fact that untrue 
statements may often be due, not to any deliberate purpose to falsify, but to defective 
powers of observation or to concentration upon some one feature of an occurrence. 
Various natural tendencies of witnesses are noted, e.g., in describing any happening, to 
fill in particulars not really observed in order to interest listeners, or perhaps in order to 
exaggerate one’s own part in the matter. A chapter on the new psychology applied to 
witnesses subjects the proposals and pretensions of one of its exponents to destructive 
criticism. The proposal that experts be present in court to determine the personal 
equation of witnesses in respect of observation, memory, judgment of distance and time, 
is examined and rejected, the experimental bases of the tests and standards which the 
psychologist would apply being shown to be inadequate. A chapter on the witness 
before he takes the stand portrays the hardships of witnesses compelled to attend court 
unnecessarily because of the inexperience, ignorance, or over-caution of lawyers, and 
suggests the ‘‘syllabus’’ remedy already mentioned. Ina chapter on witnesses in court 
the author returns to his main theme and further describes ‘the nervousness, disquie 
tude, awkwardness and confusion suffered by persons suddenly plunged into an en 
vironment where they are expected to conduct themselves in a manner foreign to their 
custom and under restraints not conducive either to consecutive thought or free ex- 
pression”. Ina chapter on several kinds of witnesses classified, he describes the egotist 
self-confident and provocative, who may hang himself if given rope enough; the over 
zealous witness, least useful of witnesses because of evident bias; the subtle witness, whose 
subtlety becomes evasion or effort to deceive; the hostile witness, to be treated with care 
and restraint (‘Don’t taunt a polecat’’ and ‘Never ask a question of a hostile witness 
unless you are sure there is no morass under it’’); women as witnesses, not given to de- 
liberate perjury but prone to “exaggeration, inference and elaboration of details”. On 
the whole the book should prove of interest to the profession. While lacking somewhat 
in unity, and chargeable perhaps with unnecessary iteration—-one suspects it was written 
calamo currente—it nevertheless possesses sufficient value to merit perusal. 

In connexion with the protest embodied in Mr. Taft's book, reference may be made 
to the reproof recently administered to counsel, at the trial, for the defendants, in the 
case of Mechanical and General Inventions Co. and Lehwess v. Austin and the Austin 
Motor Company, (1935) A.C. 346. In the court of appeal criticism was made by Lord 
Hanworth M.R., in association with his colleagues, upon the length of the cross-examina 
tion to which the leading actors on both sides of the case, Mr. Lehwess and Sir Herbert 


Austin, had been subjected at the trial, and particularly of the method in which such 
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cross-examination was conducted. Measured by the shorthand note, it appeared that 
Mr. Lehwess’s examination occupied 80 pages; his cross-examination occupied 265. 
The examination of Sir Herbert Austin occupied 39 pages, and his cross-examination 
148 pages. ‘‘There was’, said Lord Hanworth, ‘‘a tedious iteration in some of the 
questions asked, and prolonged emphasis was laid on some matters, trivial in relation 
to the main issues. Cross-examination is a powerful and valuable weapon for the 
purpose of testing the veracity of a witness and the accuracy and completeness of 
his story. It is entrusted to the hands of counsel in the confidence that it will be 
used with discretion; and with due regard to the assistance to be rendered by it to 
the court not forgetting at the same time the burden that ts imposed upon the witness.* 
We desire to say that in our opinion the cross-examination in the present case did 
not conform to the above conditions, and at times it failed to display that measure of 
courtesy to the witness which is by no means inconsistent with a skilful, yet powerful, 
cross-examination.”’ 

‘With that censure’, said Lord Sankey L.C., ‘I agree, except that I cannot think 
it can be justly applied to the counsel who appeared on behalf of the plaintiffs or to any 
of the counsel who appeared at the bar of your Lordships’ House. It is right to make 
allowance for the irritation caused by the strain and stress of a long and complicated 
case, but a protracted and irrelevant cross-examination not only adds to the cost ot 
litigation but is a waste of public time. Such a cross-examination becomes tndefenstble 
when tt is conducted, as it was in this case, wtthout restraint and utthout the courtesy and 
consideration which a witness ts entitled to expect in a Court of lau .” (at pp. 359-60 
Lord Atkin (at p. 371) affirms his agreement with these remarks of the lord chancellor 


That the character of the cross-examination conducted by defendant's counsel was 


resented by the jury was the opinion of Lord Blanesburgh, who said: ‘‘They [the jury 
doubtless enjoyed his [Sir Herbert Austin’s! polite but severe cross-examination, just 
as much as they resented the attack on the veracity of Dr. Lehwess made also in cross 
examination; they resented such a cross-examination at the instance of the respondents 
[hey were warned by the learned judge nut to punish the respondents. Their verdict 
in nearly every part of it indicates in my eyes that the warning was unheeded it 
p. 367 


D. A. MackKat 


Osgoode Hall Law School, Toronto. 


The Protection of Nationals: A Study in the Application of International 
Law. By F. S. Dunn. (The Walter Hines Page School of 
International Relations, The Johns Hopkins University.) Balti 
more: The Johns Hopkins Press. 1932. Pp. x, 228. ($2.25) 

Among all the fictions for which the legal profession is justly famous, none has 
been more persistent than that the rule of law for every contlict exists and can be dis 
covered as the sole and inevitable conclusion of a process of logical thought. Who has 
not heard the same intelligent and apparently honest lawyer praying that his case may 
come before Mr. Justice , or be heard on a day when Chief Justice is 

enjoying good digestion, or in the morning rather than afternoon session of court A, 

and expatiating almost in the same breath on the unerring and impersonal logic of the 


*Italics not in original. 
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whole legal process? In one compartment of his brain he keeps his shrewd knowledge 
of forensic life, in another the congratulatory clap-trap of his calling, and rarely do these 


twain meet. 
































We owe to faculties of law in American universities the beginnings of revelation 
ot the abyss which lies between judicial behaviour and judicial speech, between the 
meaning of the actual decision and the motives for it expressed by the judge. In this 
monograph, which contains nearly as much of interest for the lawyer concerned exclu- 
sively with municipal law as for the internationalist, Mr. Dunn is able to show the 
inaccuracy of the traditional description of the methods by which judicial decisions 
are reached. Pointing out that reasoning from legal principles as often as not produces 
two equally logical answers to the same question, that the choice between such answers 
is not determined by rule but by any one or more of a congeries of unpredictable factors, 
and that the stated ratio decidendt is only a technical conciliation with prevailing doc- 
trine of a judgment arrived at by an unrevealed and sometimes unedifying chain of 
cause and efiect, he denies the suitability of ‘legal method” for the solution of those 
problems arising out of the protection of nationals abroad, which constitute the largest 
part of foreign-office business. 

In place of the habitual invocation of sovereignty, culpable responsibility, denial 
of justice, categories too vague to furnish clear rules for cases that constantly involve 
new elements, Mr. Dunn wants to see adopted a frankly sociological doctrine of ‘risk 
allocation’. The private person having interests involved in the thickening network 
of international intercourse can absorb a certain degree of risk as a calculable hazard 
in his enterprises. He should not, however, be called upon to bear injuries to person 
or property of a type or frequency which would make the “‘usual course of social and 
economic life difficult, if not impossible, to carry on” (p. 133). 


Such a change would not, as the author readily admits, eliminate all the unces 
tainties of the methods now in use. The reader may, indeed, doubt whether the 
‘value judgments’ based in each case upon the arbitrator's estimate of the relation 
between the claim and the necessities of regular and fruitful interchange between 
peoples, would not be quite as unpredictable as the hit and miss of reasoning from code, 
precedent, and legal principle. Perhaps all that would be gained would be the bringing 
out into the open of the real steps leading to the decision of protection cases and the 
impetus which this intelligent and intelligible process of choice, operating in one branch, 
might give to the sorely needed renovation of the whole body of international law with 
an eye to the social purposes which it ought to serve 

P. E. CORBETT 
McGill University. 


L'interprétation du pacte Briand-Kellogg par les gouvernements et les 
parlements des états signataires. Par A. N. MANDELSTAM. Paris: 
Editions A. Pedone. 1934. Pp. 162. 

M. Mandelstam’'s essay was completed in 1934, when perhaps a detailed study of 
the familiar and despised pact of Paris had a less aridly academic flavour than it now 
has. Even then, of course, Japan had flouted it with complete impunity; but Italy 
had not yet provided a demonstration of its inadequacy in the western world. In this 
summer of 1935 it is difficult to approach a book of this sort with the seriousness which 
the conscientious labour of its authorship deserves, unless, indeed, one regards it as a 
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record of the futility of pious declarations and, at the same time, a thoroughly docu- 
mented exposition of those defects of construction which foredoomed the pact to failure 

From this latter point of view it was useful to collate all the diplomatic corres- 
pondence and parliamentary debates which preceded and followed that day of high 
emotion, August 27, 1928, when at the Quai d'Orsay fifteen governments outlawed war. 
M. Mandelstam gives us a patient and exhaustive analysis of the windy debates in the 
American senate, and follows this with a more summarized digest of the opposing views 
expressed in French, British, Italian, German, and other legislative assemblies. All 
this effort serves now only to make it abundantly clear that the absence of sanctions, 
the absence of any positive obligation to submit disputes to arbitration, and the accep- 
tance of so absurdly wide a definition of self-defence as that implied in Great Britain's 
reservation of liberty of action in unspecified areas, was bound to make the pact negli 
gible from the beginning as a deterrent of war. 

Probably the one thing that gave any substance to this most acclaimed event of 
1928 was the hope that the United States would find it more difficult, after initiating 
and ratifying the pact, to insist upon her rights as a neutral in any war against an 
aggressor. True, Senator Borah, chairman of the senate committee on foreign relations, 
declared again and again that these rights remained intact. But would the American 
public be cynical enough to demand that their exports to a nation flagrantly resorting 
to war as an “instrument of national policy’’ should be unimpeded? Possibly not: but 
hitherto none of the great powers has shown any tendency to risk being left holding 
the bag. 

And what of that great rallying of opinion against war which the pact evoked 
over the world? The answer is again Japan and Italy, whose people were either not 
moved or else have forgotten the little glow of internationalism in the flame of natior 
alistic passion. 

M. Mandelstam’s book, read in the light of what has transpired since its writing, 
should at least drive home the truth that the one possible guaranty of peace is sirong 
international organization, based upon law clearly stated and kept supplied with the 
power to make that law operative 

P. E. CoksBet1 
McGill University. 


La nationalité dans la science sociale et dans le droit contemporain. 
Par B. AkKzIN et al. Préface de MM. Levy-ULLMAN et GIDEL. 
(Institut de Droit Comparé de l'Université de Paris. Paris: 
Librairie du Recueil Sirey. N.d. Pp. xi, 347. 

Lawyers who were disappointed with the failure of the league's first codification 
conference to achieve any unification of the laws regarding nationality may find in this 
volume an explanation and at the same time some comfort. It required a conference 
to reveal the diversity of national policies on the subject and the tenacity, in some 
quarters, of old views; it required a book like this to show the long, strong trend towards 
a rational homogeneity. 

The book is the work of many hands, and suffers, as appears inevitable in such 
cases, from inadequate editing. There is, therefore, considerable repetition and—-what 


is more surprising in a product of the traditionally logical French mind—some confusion 
A principal source of confusion is the at least triple meaning of the word ‘‘nationalité”’ 
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—nationality, nationhood, and nation emerging from the tribal stage of development. 
Occasionally, even, a fourth meaning, which we should call ‘nationalism’, is drawn 
like a red herring across our line. It is in its historico-sociological aspects that the 
compilation is weakest: the study of the growing sense of cohesion which ripens into 
nationhood would have been better omitted, and attention concentrated on the knotty 
problems of nationality proper. We should thus have been spared the only flagrant 
contradiction of which this baker’s dozen of collaborators are guilty. Of two writers 
on the modern theory and legislation regarding nationhood and nationality, one finds 
the source of the whole development of the last two centuries in the French Revolution, 
while the other—with some reason, may one suggest—attributes large intluence to the 
American republics (cf. pp. 69-70 and 86 with p. 211 

For the most part, happily, the authors are concerned with the acquisition, change, 
and loss of nationality; with double nationality and lack of nationality, and the familiar 
but daunting problems which these phenomena engender; and with the ways and 
means of regulating this tie between the individual and the state in the manner most 
conducive to human progress. Here they are on firm, legal ground, and both their 
analysis and synthesis are powerful and well documented. They have digested Euro 
pean, American, and Asiatic law and treaty, thrown into relief the common elements 
of their voluminous material, and explained by reference to the economic needs and 
political ambitions of contemporary states those divergencies in point of view which 
stultified the Hague conference of 1930. In all this, much the greater number of the 
authors are dominated by a spirit of scientific objectivity, and their recommendations 


for the solution of conflicts of nationality are both wise and practical 


Used in the proper quarters, the work would contribute materially to the realization 
of the pious voeux which the conference of 1930 expressed as a weak substitute for the 
deletion of those twin blots on the community of nations, namely, statelessness and 
double nationality. In any event, it is bound to figure prominently in the preparation 


of any second attempt to elaborate a general international convention 
P. E. Corsetti 
McGill University. 


Les nouveaux fragments des Institutes de Gaius (P.S.1. N’ 1182) et leur 
importance pour la connaissance du droit romain. Par R. MONIER. 
Paris: Les Editions Domat-Montchrestien, F. Loviton et C'*, 160 
rue Saint-Jacques. 1933. Pp. 38. (10 frs.) 

Les nouveaux fragments des Institutes de Gaius (P.S.J. 1182). Par P. 
CotuiNnet. Paris: Librairie du Recueil Sirey. 1934. Pp. 21. 

In 1933 the fraternity of Romanists was thrown into a state of great excitement 
by the discovery in Cairo«f two and a half sheets of parchment containing several con 
siderable passages of the Institutes of Gaius. These passages partly coincide with, 
and partly fill /acunae in, the text derived from the Verona palimpsest, the principal 
source of the Institutes. To the especial delight of the antiquarians, they supply 
entirely new information about such ancient institutions as the consorlium heredum, 
concerning which we had previously only brief mentions in literary texts (Cic., In Verr. 


2, 3, 23 and Pro Roscio 18, 55; Aulus Gellius, N.A. 1, 9, 12; Servius, Ad Aen. 8, 642; 


Festus, v°. Erctum); the legis actio per judicis postulationem; and the legis actio per con 
dictionem, Thev establish, moreover, the fact that the stipulatio was a contract recog- 
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nized by the Twelve Tables and sanctioned, to our surprise, by thel.a. per judicis postu- 
lationem. Finally, they prove the authenticity of certain texts recently regarded by 
high authority as interpolations and should thereby administer a much needed rebuke 
to the more ardent devotees of the interpolationenjagd. 

On most points MM. Monier and Collinet are in agreement. They differ, however, 
on the mode of formation of the consorttum between heirs, Monier making it automatic 
so long as none of the joint heirs takes an action in division, Collinet, on the basis of 
Varro, de L.L.6, 64, v°. conserere manu, holding that some formality signifying com 
munity was required. For the reason that the heirs are continuing an already existing 
quasi-community, and because of the common description ercto non cito (division not 
having been applied for or moved), Monier’s view has more to commend it. The term 
cited by Varro may be a description of the state of community rather than of an act 
setting it up, with manus in the meaning of possession. 

Something altogether new is the account of the consortium between persons other 
than suit heredes. Here a form is exacted. The parties wishing to form a socieias ad 
exemplum fratrum suorum must go before the praetor and employ an unspecified /egts 
actto. The mention in the text of this requirement lends further support to the view 
that as between sui heredes the consortium existed unless rejected by an actio familiae 
erciscundae. As Monier points out, this may well have been the stepping stone be 
tween the consortium heredum and the soctetas omnium bonorum of the classical law 

As for the legis aclio per judicis postulatio, it has hitherto been only a conjecture 
that this was the form of action used for dividing up an inheritance or other common 
property (actio familiae erciscundae and communi dividundo). Now we have Gaius’ con 
firmation of this conjecture, coupled with the statement that this was the procedure 
decreed by the Twelve Tables for the division of an inheritance and by the Lex Licinnia 
for the partition of other things held incommon. The /.a. per j.p. was used, says Gaius, 
when some statute had so ordained, and it is at this point that he tells us that the Twelve 
Tables prescribed it as the action on stipulations. 

Incidentally, the reference to the Lex Licinnia establishes the actual existence of 
this law, mentioned elsewhere only ina text of Marcian (D.4, 7, 12), where Beseler held 
the name to be a copyist’s mistake for /icisattonts. 

The new detail on the condictio gives the dialogue between the parties in jure. It 
leaves unsolved, of course, the conundrum put by Gaius in the Verona text 4,20 why 
such an action was necessary in view of the scope of the l.a. per sacramentum and the 
la. per judicis postulationem. We are left to conjecture that its purpose was a mere 
simplification of procedure as compared with the general action per sacramentum. 

Certainly, the finding of these fragments is justly ranked as an event of first-rate 
importance in legal history. It demonstrates, too, how the study of Roman law, in 
spite of the centuries during which it has been prosecuted and the mountains of com 
mentary which it has produced, still offers adventures 

P. E. Corset 
McGill University 


Regional Guarantees of Minority Rights: A Study of Minorities Procedure 
in Upper Silesia. By JuLius Stone. Toronto: The Macmillan 
Company of Canada. 1933. Pp. xvi, 313. ($4.50) 

This volume completes a legal analysis of the system of guarantee of minority 
rights inaugurated under the post-war régime. In his International Guarantees of 
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Minority Rights, published in 1932, Dr. Stone described and evaluated the procedure 
for the protection of minorities under the series of multi-partite treaties which were 
negotiated as a part of the Versailles settlement and which were placed under the guar- 
antee of the league of nations. The present study is an analysis of another type of 
procedure especially applied to Upper Silesia by the German-Polish convention of 
May 15, 1922. 

Under the multi-partite treaties, described in the first volume, minority rights were 
recognized and guaranteed in Poland, Austria, Czechoslovakia, Jugoslavia, Rumania, 
Greece, Bulgaria, Hungary, and Turkey. ~The common feature in all these multi-partite 
treaties is the provision that the organ supervising their execution is situated outside 
the interested states while persons belonging to the minority groups are barred trom 
access to that organ. The bi-partite agreement between Germany and Poland estab- 
lished a different procedure. In the first place, this agreement created regional machin- 
ery, including a mixed commission, together with minority offices in both the German 
and the Polish sections of Upper Silesia, invested with considerable freedom of action. 
In the second place, persons belonging to the minorities were given direct access to this 
machinery. And, in the third place, the regional procedure was supplemented by the 
right of appeal to the council of the league of nations. The arrangement was limited 
in time to fifteen years. 

Dr. Stone's investigation of the procedure of the regional machinery and of the 
appeal to the council of the league covers the ten years from 1922 to 1982. It is based 
almost entirely upon primary sources. Besides consulting officials and petitioners in 
Upper Silesia, the author has scanned the rules of procedure of the mixed commission, 
the opinions of the president of the mixed commission, the petitions to the league ot 
nations, the numerous league documents, and some of the records of the munority 
organizations. He uses all his material with objectivity and his conclusions disclose 
sound discernment. 

In contrasting the merits of the regional procedure with the general procedure of 
the multi-partite treaties, he draws three conclusions. First, the operation is non- 
political. It is found that the petitioner for redress has confidence that his rights will 
be determined by a neutral authority, while minority questions tend to be decided 
before the president of the mixed commission quietly and in a spirit of justice and 
reconciliation without spectacular appeals to political forces. In the second place, the 
president's intimate knowledge of local conditions and of personalities gives him an 
advantage in employing persuasion and reconciliation which is not enjoyed by the 
council of the league. Furthermore, his constant presence on the spot tends to be a 
restraining element upon both German and Polish administrators. In the third place, 
the president has much more ready access to the evidence than has the council, which 
meets in Geneva or some other distant place. The author justly praises Felix Colander, 
a former president of the Swiss Confederation, who, since 1932, has served as president 
of the mixed commission. He has proved to be a conciliator par excellence. It speaks 
well for his agility that among the more than a thousand cases in 1922-32. it has been 
necessary to write only 102 opinions. 

As to the procedure evoked by direct appeal to the council of the league of nations, 
it should be noted that both Germany and Poland have found the regional machinery 
so satisfactory that, in the Paris agreement of 1929, petitioners have been barred from 
direct appeal to the council of the league unless the complaint falls outside the com- 
petence of the mixed commission. The opinions of the president of the mixed commis- 
sion are not binding; his prestige and persuasive abilities with the local administrations 
are the chief factors in the settlement of cases. Consequently, either Germany or 
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Poland may air any case before the council. Notably this was done when Germany 
protested the Polish election disorders of 1930. It is at this point that we find the weak 
feature in Dr. Stone's investigation. Although his study is limited to a legal analysis 
of procedure, nevertheless the student of procedure cannot well escape a more pene- 
trating consideration of contesting forces when the case is tossed into the political arena. 


The German-Polish convention of 1922 will expire in 1937. Dr. Stone has given 
abundant proof of the conclusion that the peace of Europe will be advanced by the con 
tinuation of the system of regional machinery which it created. 


KENNETH COLEGROVI 
Northwestern University. 


Traité de la faillite en la province de Québec ad l' usage des praticiens et des 
commercants. Suivi des textes officiels (francais et anglais) des loi et 
réglements de faillite. Par L-P de LA DuRANTAYE. Montréal: 
Chez l|’auteur, 1107, Immeuble Aldred. 1934. Pp. 604. 

Cette oeuvre se distingue par l’exactitude de sa méthode. L’auteur, dans sa pre 
face signale l'enchevétrement que constituent les textes du droit de la faillite au Canada 
ll y est statué sur le composé, le tout, les effets, les conséquences, le particulier, et non 
pas sur le simple, les éléments, la cause, le principe, le général. C'est pourquoi M. de 
la Durantaye n'a pas voulu publier une loi annotée, c’est-A-dire une pure compilation 
de la jurisprudence en-dessous de chaque article de la loi ou des réglements. I trouve 
ce procédé répréhensible, puisque les textes n’ayant pas d’ordonnance logique, la com 
pilation elle-méme serait tout aussi désordonnée. Sans compter les répétitions qui 
s'ensuivraient, si fastidieuses au praticien qui devrait recourir, s'il n'a pas la mémoire 
visuelle des articles, A des tables forcément complexes, qui & l'occasion de chaque sujet 
renverraient 4 une multitude de pages, sous le fallacieux pretexte de la connexite. C’e 
le mérite de M. de la Durantaye d’avoir adopt¢é une autre manicre, bien juridique et 
bien frangaise. II l’expose, du reste, dans sa préface L’auteur s'est imposé, au con 
traire, la discipline de la synthése. II s'est astreint 4 grouper autour de chaque phase 
ou mesure de la faillite les dispositions éparses qui s'y rapportent, a discerner le général 
du particulier, 4 dégager les r¢gles communes. II convenait d’abord d’adopter le plan 


logique, réaliste, applicable a cette procédure d’exécution collective qu’est la faillite 


Il s'agissait ensuite de fondre dans ces cadres naturels les articles de la loi et des régle 
ments.... Telles étaient les deux fins proposées: situer chaque sujet d’étude 4 sa 
place, ne pas répéter dans la suite ce qui a déja été dit une fois. Cette entreprise était 
trés difficile et compliquée et M. de la Durantaye l'a cependant réussie. Ce traité con 


tient toute la somme existante des textes, de la jurisprudence et de la doctrine de la 
faillite, tant en droit fédéral qu’en droit provincial. Et cette mati¢re se trouve pour 
la premiére fois, coordonnée, c’est-a-dire que des régles éparses qui sont pourtant com 
munes se trouvent désormais réunies, et les redites évitées, que l’on peut entin discerner 
le fonctionnement des principes, enchainer la procédure selon ses phases naturelles 
Dans cette mise en oeuvre, on craindrait que l'auteur, ayant 4 parcourir des décisions 
judiciaires anglaises et canadiennes dont le nombre et l’enchevétrement sont remar 
quables, les efit situées A des endroits équivoques de son plan. Mais cet écueil est 
partout évité. Et détail assez agréable au lecteur, la jurisprudence n'est pas citée en 
bloc a la fin de chaque rubrique ni méme a la fin de chaque phrase; mais elle est ratta 


chée, par le renvoi en bas de page, au membre de phrase particulier qui la concerne 
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Bien plus, les espéces, 4 chaque fois, sont énumérées selon l’ordre chronologique inverse, 
c’est-a-dire en partant de la plus récente, avec l’indication de l’année ou elle a été jugée. 
Bref, il n'est posé aucune régle ou solution qui ne soit appuyée, jusque dans ses détails, 
par l'indication du texte applicable et cette énumération de jurisprudence. L'auteur 
ajoute en bas de page, dans une rédaction et une typographie claires, la formule dont 
il propose l'emploi, avec les indications en italiques qui permettent de s’en servir utile- 
ment. A telle enseigne que sur chaque point, l’exposé de la loi, le numéro de l'article 
(législatif ou réglementaire), la jurisprudence et le formulaire sont présentés a la méme 
page. 

Le volume s’enrichit, en annexe, des textes officiels (anglais et frangais juxtaposés), 
de la loi et des réglements en vigueur ainsi que des dispositions abrogées. Une note, 
non pas sous chaque article, mais sous chaque alinéa de l'article, énonce le texte impérial 
correspondant (loi de 1914), dont elle relate l’analogie ou la différence, et donne I’his- 
torique des modifications apportées a la loi canadienne depuis son origine. 
la table alphabétique, le substantif d’ordre particulier y est toujours renvoyé, 
méme esprit de synthése, 


Quant a 

par le 
au terme générique, ol sont groupés toutes les notions que 
ce terme comprend. Le vocabulaire anglais se trouve méme inséré, avec le renvoi 
voulu au mot frangais ou se traite la question. L’autre table, celle des textes, n'a pas 
non plus de pareille en la mati¢re. C'est la seule, en effet, qui sur la méme ligne et en 
autant de colonnes, puisse nous établir la concordance entre le numéro actuel de chaque 
alinéa de l'article législatif ou réglementaire, le numéro que cet alinéa portait avant le 
reclassement de 1927, les millésimes des diverses lois et r¢glements canadiens qui l’ont 
modifié, le numéro qui lui correspond dans la loi impériale, et les numéros des rubriques 
du traité qui expriment, citent ou commentent la disposition. 

Ce souci de la concision et de l’ordonnance a trouve son expression parfaite dans 
le vocabulaire et la syntaxe, qui sont d'une extréme correction. Il en dérive pour le 
praticien une grande lumiére sur ce sujet ambigu de la faillite en droit anglo-saxon. 
M. Léon Gérin, sociologue et linguiste distingué, pouvait dire de l'auteur, dans la 
livraison de décembre, 1934, de la Revue trimestrielle canadienne: ‘‘Son style va droit 
au but; il rappelle par la précision et la clarté celui de quelque juriste de notre ancienne 
mére patrie.”’ 


JACQUES PANNETON 
Montréal. enna Sa 


Le privilége ouvrier: Etude sur l'article 2013 du code civil. Par G.-M. 
Giroux. (Thése pour le doctorat, Faculté de Droit, Université 
Laval.) Montréal: Editions Albert Lévesque. 1933. Pp. 493. 

The author has devoted nearly four hundred pages to the examination of the law 

governing the privilege of the workman, supplier of materials, builder and architect, a 

subject dealt with in the Quebec code in eight articles (C.C. 2013, 2013a-f, and 2103). 

His study includes the nature of the privilege; the claims to which it attaches, and the 

property affected; its creation, conservation, and extinction as well as allied subjects. 

Mr. Giroux is a notary primarily interested in real estate as an investment and 
views all matters connected with it from the point of view of the owner and hypothecary 
creditor. He assumes that the rights of these two groups should be preserved and at 
times their situation improved even at the expense of third persons. This attitude 
influences all Mr. Giroux’s opinions and turns an objective study into an impassioned 


plea for the rights of the owner and hypothecary creditor. The main purpose of the 


book is stated in the preface in these terms: ‘‘What is the object of this privilege? 


Does 
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it always affect the whole physical immoveable including the rights of owners who have 
not participated in the improvement? The Court of Appeal has affirmed this in a 
unanimous judgment; (Gage Investment Inc. v. Menard &@ Marge Construction Engineers 
Lid. Q.R. 50 K.B. 315). 1 propose the rejection of this proposition and shall maintain 
as the basic idea of all this work the contrary opinion: ‘Zhe workman's privilege can only 
affect the real rights in the immoveable of the persons causing its improvement’ .”’ 

This argument, developed at great, even at wearisome, length is powerful, but loses 
much of its strength from the writer's blindness to everything telling against his con- 
clusions. Thus (p. 126) after defining ownership as “‘the right in virtue of which a 
thing is submitted, exclusively and in perpetuity to the action and will of a person 
(Planiol and Ripert. Droit Civil, I11, no. 211)", he states that the acts and will of a 
non-owner are without effect on property (C.C. 2038 and 1487, and C.C.P. 699), and 
adds (p. 128) that in matters of real rights this rule can suffer no exceptions. Let us 
examine this assertion. Article 699 C.C.P. provides that ‘The seizure of immoveables 
can only be made against the judgment debtor, and he must be, or be reputed to be, in 
possession of the same animo domini’, clearly admitting the validity of a sheriff's sale 
on a non-owner who is reputed to be in possession animo domint. The rule of article 
1487 C.C. that the sale of a thing not belonging to the seller is null is irrelevant as it 
deals with the validity of the contract as a contract and moreover recognizes exceptions 
[he rights of the owner are affected by some acquisitions (C.C. 2268, 1489, 1490, and 
1966a). The third article cited (C.C. 2038) reads as follows: ‘‘Persons whose right to 
an immoveable is suspended by a condition, or is determinable in certain cases or is 
subject to rescission, can only grant hypothecs upon it which are subject to the same 
conditions or to the same rescission.” 

The effect of this rule is recognized as applicable to sales subject to dissolution for 
non-payment of the purchase price and to sales made subject to a right of redemption 
C.C. 1537 and 1547), but the vendor is obliged to pay for improvements and necessary 
repairs, these charges being secured by a right of retention and privilege (1539, 1546, 
and 2072 C.C.). The obligation of the owner seeking to recover his property to pay for 
improvements made by mere possessors is also recognized (C.C. 417-419). Moreover, 
the full effect of the principle of unjust enrichment is not appreciated (p. 194 lhe 
proposition that the rights of an owner can never be affected by acts to which he was 
not a party is hardly justified. 

Subject to defects of this character, examples of which might be multiplied, the 
work remains a valuable contribution to a difficult and important branch of the law 
and raises questions which will have to be solved before the decision of the court of 
appeal in Gage Investment Inc. v. Menard and Marge Construction Engineers Ltd., 50 
K.B. 315. can be accepted as settling the law 

It is unfortunate that the book should be marred by repetition and lack ot con 
densation. Future editions should contain a list of cases and an analytical index [he 
need for the latter is, however, much diminished by the really excellent and detailed 
table of contents The typography and proof-reading are good. 

*, S. LEMESURIER 
McGill University, Montreal. 


La Convention de Varsovie du 12 octobre 1929. Par D.Gorpuuts. The 
Hague: Martinus Nijhoff. 1933. Pp. 295. (Gid. 6) 
he reduction in space and the rapidly increasing interdependence of peoples 


resulting from the application of science to the means of trade and communication have 
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forced nations to co-operate in many ways not often realized by the average North 
American. Illustrative of this is the convention of Warsaw of 1929 which had as its 
object the adoption of a uniform rule.respecting the liability of the international air- 
carrier towards the shipper or passenger. Just as the need of an international conven- 
tion to determine questions of public law, such as state sovereignty over the air-space, 
freedom of passage, signals of distress, nationality of aircraft, certificates of airworthi- 
ness and competency, efc., had resulted in the convention relating to the regulation of 
aerial navigation in 1919, so ten years later it was found desirable to deal similarly 
with some questions of private law, particularly those relating to civil responsibility 
for damages. The Rome Convention, 1933, deals with damage caused by aircraft to 
persons and things on the surface. Further draft conventions relating to salvage and 
collision of aircraft are printed in the Journal of Comparative Legislation and Inter- 
national Law (1935), ser. 3, vol. XVII, at pp. 102. We may appreciate the necessity 
for such a convention in Europe, when we realize, as Dr. Goedhuis points out, that a 
single flight from London to Malmo goes over seven countries (England, France, Bel 
gium, the Netherlands, Germany, Denmark, and Sweden) during which air-carrier, 
passengers, and shippers alike are in the space of a few hours subject to seven different 
sets of national laws. 

Dr. Goedhuis examines the rules relating to the responsibility of the air-carrier in 
the Netherlands, in France, in Germany, and in Great Britain before and after the 
convention. The first question put in the case of each country is whether or not in the 
absence of legislation specially relating to air-transport, the air-carrier is subject to the 
same rules as carriers by land and sea. The conclusion of the author is that, generally 
speaking, the rules relating to the carrier of passengers and goods by land and sea 
apply tocarriage throughtheair. The American rule isthe same (Conklin v. Canadian 
Colonial Airways, (1935) 266 N.Y. 244. See Cubbitt and Terry v. Gower, (1935) 176 Law 
Times 330). He then considers the responsibility of the carrier as resulting from a 
delict or tort or as limited or extended by contract. 

The next part of the book deals with the convention of Warsaw itself. After 
giving an account of the events which led up to its signature, the articles of the conven 
tion are taken up in turn and critically discussed. These chietly provide that the 


convention shall apply to international air transportation engaged in between parties 


to the convention. ‘The articles also lay down rules as to the contents and legal effect 
of tickets, baggage checks, and waybills. Articles 17 and following deal with the main 
subject-matter of the convention. The carrier is responsible for all damage arising in 
the case of death, wounding, or any other corporeal injury suffered by a passenger when 
the accident causing the damages occurs on the aeroplane or while embarking or dis 
embarking from it. The carrier is also responsible for the damages resulting from delay. 
Article 20, however, enables the carrier to exculpate himself if he proves that he and 
his agents have taken all measures necessary to avoid the damage or that it was im- 
possible to take such measures. Moreover, in the case of transportation of goods and 
baggage, the carrier is not responsible if he proves that the damage results from a fault 
of pilotage, of conduct of the airship or navigation, and further proves that in every 
other respect he and his agents have taken all the precautions necessary to avoid damage. 
In the event of proof of common or contributory fault, the court may reduce or dis 
charge the responsibility of the carrier according to whatever rule it follows. Where 
damage is caused by an aeroplane, the liability of its owner is limited to 125,000 French 
francs in the case of passengers, and 250 francs per kilogramme of baggage and goods 
The carrier cannot by contract further reduce his liability if the damage is caused by 
wilful misconduct. It is these provisions respecting responsibility which are the subject 
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of the greatest part of the author’s treatise. It is his conclusion that the convention is 
too favourable to the carrier. 

For other references to the Warsaw convention and to the subject in general, 
students may consult A. K. Kuhn, ‘“The Warsaw Convention on International Trans- 
portation by Air’’ in 24 American Journal of International Law (1930), at pp. 746f7.: 
S. Blatchford, ‘‘The Warsaw Convention” in 20 American Bar Association Journal 
(1934), at pp. 753f.; J. F. O’Ryan, “Limitation of Aircraft Liability’ in 3 Air Law 
Review (1932), at pp. 27ff.; A. N. Sack, “International Unification of Private Law Rules 
in Air Transportation and the Warsaw Convention” in 4 zbid., at pp. 345ff.; A. Kaftal, 
“Liability and Insurance—The Relation of Air Carrier and Passenger”’ in 5 ibid., at pp 
157ff., 267f.; J. F. McCormick, “Air Negligence’’ in 5 tbid., at pp. 333f.; A. Kaftal, 
“The Problem of Liability for Damages Caused by Aircraft on the Surface”’ in 5 Journal 
of Air Law (1934), at pp. 179f., 3477.; F. D. Fagg in 5 zbid., at p. 340. 

The Warsaw convention was signed by eighteen European countries and by Brazil 
China, Egypt, Japan, and Venezuela, but up to 1933 only Spain, Jugoslavia, Rumania, 
Brazil, France, Latvia, Poland, Great Britain, Italy, and the Netherlands had ratified it, 
and it is only in force in the states which ratify or adhere to it. The United States has 
adhered to it (5 Journal of Air Law (1934), at pp. 494, 654). In view of the extent of 
air-traftic between the United States and Canada and of increasing American traffic 
with South America as well as of the possibility of great development in intercontinental 
flying, it would be advisable for both Canada and the United States not only to adhere 
to the convention but also to pass any legislation necessary to implement it. At the 
same time they should make similar provisions for interstate and interprovincial flying 
as for international. The situation regarding civil responsibility in the United States 
alone is, after all, technically: worse than that in Europe, because a single scheduled 
transcontinental run may subject the same passengers and freight to the laws of no less 
than seventeen states. Professor F. H. Bohlen (‘‘Aviation under the Common Law” in 
6 Air Law Review (1935), at pp. 155ff.), refers at p. 162 to the Uniform Act prepared 
in 1922, relating to absolute liability for damage by aircraft to things and persons on 
the surface, which has been accepted in part in five and wholly in sixteen states. The 
possibility of securing federal control over all aspects of aviation by making international 
conventions is discussed by J. F. McCormick, ‘Exclusive Federal Jurisdiction over 
Aviation via International Treaties” in 6 Air Law Review (1935), at pp 13ff. That the 
Dominion has a general power to regulate aviation must be conceded since Attorney- 
General of Canada v. Attorney-General of Ontario et al. (In re Regulation and Control of 
Aeronautics), |1932|, A.C. 54, but the last-ditch defenders of provincial rights are not 
likely to admit that this will permit the Dominion parliament to fix uniform rules of 
civil responsibility. 

BROOKE CLAXTON 
Montreal 


Marsden on the Law of Collisions at Sea. By A. D. Giss. 9th ed. 
London: Stevens and Sons. 1934. Pp. Ixxxiii, 606. (£2) 

This ninth edition of Marsden has been prepared by Mr. Gibb, who was respon- 
sible for the eighth edition, published in 1923. Economies of space in type-setting and 
the elimination of superseded authorities have enabled the editor to accomplish the 
rare feat of reducing instead of increasing the pages in the text, though this is offset by 
a slight increase in the bulk of the appendices and the index. References to some two 
hundred and fifty new decisions and to several new statutes have been inserted. 
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The new statutory material includes, first, the Supreme Court of Judicature Act, 
1925 (15 and 16 Geo. V, c. 26). S. 22 of this act provides that the high court of admir- 
alty has jurisdiction to hear and determine any claim for damages received by a ship 
and any claim for damage done by a ship. (For the exclusion of colonial admiralty 
courts, see p. 276.) The views expressed in The Zeta and The Swift thus receive sta- 
tutory sanction (pp. 86-7). It may be noted that the act (18 and 19 Geo. V) permitting 
an action in the admiralty division in personam, where the owner is domiciled in England, 
is not included in the list of statutes in the index (p. 238). The Carriage of Goods by 
Sea Act, 1924 (14 and 15 Geo. V, c. 22) changes the rule in The Bernina regarding the 
shipowner’s liability on the contract of carriage where collision is due to negligence in 
his own ship (p. 235). The important changes in helm orders, effected by the Safety 
and Load Line Conventions Act, 1932 (22 and 23 Geo. V, c. 9), are adequately explained 
(pp. 362, 363); but the editor notes in his preface that throughout the text and notes the 
old meaning is attributed to all helm orders. Other aspects of this statute are discussed 
at page 466. 

It is impossible to note all the new decisions dealt with, but attention may be called 
to some important judicial opinions which the editor discusses: on damages, the decision 
of the house of lords in the Liesbosch Case (p. 114) and the cases discussed on the top of 
page 124 and on page 128; on costs, The Young Sid and other recent cases discussed 
(pp. 277-8), and the new paragraphs (p. 280) on ‘‘costs where two defendants’; on the 
duty of the stand-on ship, Lord Gorell’s opinion in The Ranza (p. 377); Langton J.’s 
opinion in The Kite on res tpsa loquitur; the decision in The Koursk regarding the liability 
of joint wrong-doers; in regard to lis alibi pendens in a foreign court, the cases on page 
222; the brief reference to the interesting case of The Fagernes, on page 251; and a 
recognition of modern developments in the three references to aircraft, at pages 87,291, 
and 343. 

The reviewer notes that in a few instances the date of decisions is omitted, appar- 
ently by inadvertence. The practice reverted to in the eighth edition of referring to 
cases in the ‘‘American |United States] Reports” has happily been retained although 
necessarily the selection here has been more restricted. 

This bringing up to date of so important and valuable a treatise will, of course, be 
widely welcomed with appreciation of the fact that the editorship has been in such 
competent hands. 

Puitie C. Jessup 
Columbia University School of Law. 


Principles of Legislative Organization and Administration. By W. F. 
WILLOUGHBY. (Institute for Government Research, Principles of 
Administration.) Washington: The Brookings Institution. 1934. 
Pp. xiv, 657. ($5.00) 


The title of this book is misleading, and the reader is fortunate that the contents 
are much more valuable than the title would indicate. There is here and there some- 
thing of that transcendentalism that goes under the name of political science. Two con- 
secutive headings will give the flavour of this type of writing: ‘The English Govern- 
ment One of Separation of Powers Organically and Union of Powers Personally’’; ‘“‘The 
United States Government one of Union of Powers Organically and Separation of 
Powers Personally'’. On the whole, however, the book is an acute study of the workings 
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of the federal government in the United States at the present time, with many illus- 
trations of actual political events indicative of certain trends. 

Part I deals with the legislative branch as one of the grand divisions of government, 
and, after some analytical material, the author presents a brilliant study of the effect 
of public opinion on the legislative process and the interaction between the legislature, 
the administrative branches of government, and various agencies of public opinion. 
While the political scientist’s elaborate apparatus of footnotes and of statistics is largely 
missing, the readability of the book is greater for that reason. A well-documented 
bibliography for each chapter appears at the end of the book to reassure us of the 
author’s learning. 

Part II contains a technical study of the structure and composition of legislatures. 
Comparative analysis is fortunately not very detailed; and, except for some general 
references to European and British legislative methods, this part is largely a detailed 


examination of the organization and procedure of the American house of representatives 


1 s 


Che senate is frequently referred to, but usually with disparagement and pity for it 
hopeless devotion to a literal right of free speech and obstruction. The study of the 
committee system of the house of representatives is brilliantly done, and the realistic 
picture should earn the author the applause of every newly elected congressman as well 
as that of the student of current affairs who wants to know how the machine wor 
inside. The author's approval of the strong party control now possible under the 


house rules of procedure is constantly to the front in every discussion. Posing 


isda 
political scientist who is interested in seeing a legislature produce workable legislation, 
the author presents an almost overwhelming case for Tammanyism, Longism, Fascism, 
or Nazism, so long as the legislature is subjected to a strong party control. He has 
without using it as a definite thesis, given voice to the present demands that government 


be made a workable institution, and the individual can then look out tor himself as be 
he can. All the high ideals of liberty and of freedom of speech are conjured away by 


ia 


relentless factual descriptions; and, considering the temper and needs of the time 


feels that the author has more than a balance of authority on his side. 


The George Washington University. 


The Law of Delicts under the Civil Code of Quebec. By H.C. GOLDENBERG, 
Montreal: Wilson and Lafleur. 1935. Pp. xii, 155. ($2.50) 


This comprehensive essay on the law of delicts and quasi-delicts in the province 
of Quebec is to be welcomed as the first special study of the subject. The general 
treatise of Mignault and the lecture-notes of Langelier, published in 1901 and 1907 
respectively, besides being less thorough, are in great part superseded by the later court 
decisions. Since those works were published, the development of the Quebec law has 
been rapid and extensive. The four articles of the Civil Code dealing with responsibilit 
for tortious acts have a disarming simplicity of appearance, calculated to rouse the 
envy of the common lawyer; but in actual fact they now are merely the starting point 
of a very elaborate set of rules. This branch of Quebec law is substantially case- made, 
despite the Civil Code, and until the present volume was available it was almost im 
possible for the layman or the interested foreign student to thread his way through the 


mass of undigested material in the law reports. 


In a book of this small compass little more than a general discussion of leading 
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principles can be expected. This task Mr. Goldenberg has undertaken, with undoubted 
success. The book is an admirable guide through a difficult part of the law. The 
author is, necessarily perhaps owing to limits of space, descriptive rather than critical; 
but one could wish that he had not been so content to leave doubtful points in the 
condition in which he found them in the law reports. Occasionally he fails even to re 
mark upon the fact that the rule as stated is open to serious question. Two examples 
of this should be noted. At pages 14, 15, and 114, the measure of damages is dealt with, 
and the statement of Anglin C.J. in Regent Taxi and Transport Company v. La Congré- 
gation des Petits Freres de Marie, |1929] S.C.R. 650, at pp. 668-9, is quoted to the effect 
that the code does not restrict delictual damage, as it does contractual damage, to what 
might have been foreseen at the time of committing the fault; the opposite and better 
view of Mignault J. (p. 682) is not considered. And the case of Dupont v. Quebec 
Steamship Company, Q.R. 11 S.C. 188, is digested at length without pointing out its 
doubtful character, to which reference is made in Dicey’s Con/flict of Laws (5th ed., at 
p. 774, n.). 

The brevity of treatment in some sections of the book has perhaps been carried 
too far. In discussing employer’s liability, more attention should have been given to 
the important distinction between the patron habituel and the patron momentané (p. 73). 
The law of libel requires consideration of the Quebec Press Act (19 Geo. V, c. 72), which 
is omitted. A little more space devoted to the responsibility of owners of buildings, 
and of the crown and crown servants in the province of Quebec would have added to 
the value of the book. Lastly, the statement (p. 67) that ‘‘the vicarious responsibility 
of Article 1054 is established by law in the interests of public order and may not be 
set aside by private agreement” needs qualification to meet the case of employers 
contracting out of liability for the fault of their servants. 

The Quebec law of delicts still awaits a complete and systematic treatment, but 
this essay cuts a clear path through thirty years’ growth of judicial forest. 

F. R. Scort 
McGill University, Montreal. 


World Court Reports: A Collection of the Judgments, Orders, and Opinions 
of the Permanent Court of International Justice. Edited by M. O. 
Hupson. Vol. I: 1922-1926. Vol. Il: 1927-32. (Publications 
of the Carnegie Endowment for International Peace, Division of 
International Law.) Washington: Carnegie Endowment for 
International Peace. 1934; 1935. Pp. xxix, 777; xxi, 870. 


Documentary Textbook on International Relations: A Text and Reference 
Study emphasizing Official Documents and Materials relating to World 
Peace and International Co-operation. By J. E. HARLey. Los 
Angeles: Suttonhouse. 1934. Pp. xxvii, 848. 


The British Dominions as Mandatories (reprinted from the Proceedings of 
the Australian and New Zealand Society for International Law, vol. 
I). By H. V. Evatt. Melbourne: Melbourne University Press. 
1934. Pp. 32. 
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Revision of Treaties and Changes in International Law: A Report of the 
International Section of the Bureau under the Chairmanship of Mr. 
Leonard Woolf. (No. 14, the New Fabian Research Bureau.) 
London: Victor Gollancz, and the New Fabian Research Bureau. 
1935. Pp. 19. (6d.) 

Drott constitutionnel international. Par B. MIRKINE-GUETZEVITCH. Paris: 
Sirey. 1933. Pp. 299. (40 fr.) 

Le contréle en droit international. Par N. KAAsik. Paris: A. Pedone. 
1933. Pp. 398. (60 fr.) 

Sanctions and Treaty Enforcement. By P. S. WiLb, Jr. Cambridge: 
Harvard University Press. 1934. Pp. xv, 231. 

Les traités internationaux devant les juridictions nationales. Par L. de 
NaAurots. Paris: Librairie du Recueil Sirey. 1934. Pp. iv, 245. 


(30 fr.) 

Professor Manley Hudson's volumes are a supplement in a very real sense to his 
treatise on the permanent court of international justice. We now possess, thanks to 
Dr. Hudson's zeal, a collection of the court's decisions and advisory opinions and some 
critical analyses of them. The first volume (1922-6) contains an alphabetical list of 
the cases; a serial list of them; a chronological list of judgments, orders, and opinions; 
a list of the parties, efc., represented before the court; many documents and judgments; 
while to each case, opinion, and instrument the learned editor has provided a note 
summarizing the history before, during, and after action by the court. The second 
volume follows closely the arrangement of the first for the years 1927-32. It is hoped 
that funds will be forthcoming to permit the editor to bring out further volumes at 
appropriate intervals, and that some time he may give us a detailed critical analysis 
of the jurisprudence. As it is he has placed all students under serious obligations in 
volumes which are a model of discriminating editing. 

Professor Harley's collection is equally valuable but for a more general and less 
specialized public. Indeed, it ought to prove of inestimable value for the ever-increasing 
groups of amateur enthusiasts and for those who feel called on to discuss international 
affairs. Here are made available in convenient forms many documents dealing with 
the problems which face the world to-day in relation to the co-operative system and 
international organization. Of course, no claim could be made that the volume is 
entirely adequate—for example, no documents are provided to illustrate Canadian- 
American relations. It remains, however, a singularly useful and practical work 

Mr. Justice Evatt’s monograph is an interesting discussion which bears witness 
not only to fine juristic thought but also to the activities of the new society under whose 
auspices it was written. We meet once more the age-long problem of sovereignty and 
the ever-present question of Dominion “‘status’, which are dealt with along reasonable 
and highly judicial lines. That the Dominions have the power to accept and to legis- 
late for mandated territories apart from “imperial” assistance or sanctions—the New 
Zealand point of view—seems eminently sound. 

Treaties and such like raise many interesting questions. The pamphlet issued by 
the New Fabian Research Bureau deals in a general way with treaty-revision and is 
informed with a frank recognition of the emphatic importance of the subject and with 
accurate and sensible comments in the Treaty of Versailles. To the study of the rela 
tion between international law and national constitutional law Professor Mirkine 
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Guetzévitch makes an important and scholarly contribution, in which he deals not 
only with the making of treaties and their constitutional validity but with the place of 
the covenant of the league in constitutional law, the rights of minorities and of aliens 
and the relation of internal law to peace, including the renunciation of war. The dis 
cussion is always illuminating and suggestive. 

Mr. Kaasik’s monograph is a discussion of the limitations and restrictions imposed 
by international law upon the action of states. He treats in a learned and scholarly 
manner the restrictions limiting the formation of states, their recognition, their admis- 
sion to the league of nations, and limitations to jurisdiction over territories and peoples. 
[he second part of this comprehensive work deals with the international constitution 
of society and the organs of control. 

Mr. Wild’s book is a useful introduction to a difficult and generally misunderstood 
topic, although the larger proportion of his work is concerned with treaty sanctions. 
He gives a useful summary of the history and definition of sanctions; international law 
and sanctions; obsolete or unimportant sanctions, and those in current use. His 
conclusions that some form of organized society, using sanctions, is both desirable and 
in the process of formation seem sound. But his reasoning as to the value or desir 
ability of sanctions to prevent war in the present state of society is somewhat discour- 
aging and essentially American. For, while admitting all that he writes as to the 
necessity and difficulty of ‘‘change’’, the real question seems to be the process by which 
change is to be achieved, rather than, as he suggests, the kind of society that is desired. 
For if Japan's actions in Manchuria are to be defended, as he defends them, on the 
grounds that Japan’s actions were ambiguous; or if Italy’s attitude towards Abyssinia 
is to be excused, what hope is there for any society based on principles of law and order? 
The real question is a double one—can any society be created in a world in which war 
on the modern scale is envisaged at recurring intervals; and are states or the rulers 
of states to be the sole judges of the morality of the use of violence whenever it seems 
convenient or desirable for them to do so? Better far to insist upon the intervention 
of non-partisan opinions in every case, even though this proves impossible of achieve 
ment at present, than to condone the unilateral use of force, simply because we are not 
at the moment omniscient. 

In Dr. de Naurois’s interesting treatise an examination is made oj the status of 
international treaties in municipal law, with special attention to the questions whether 
French courts will apply municipal rules, or whether they will distinguish the sources 
of law. The general conclusion seems to be that they are not consistent lhe learned 
author then proceeds to examine the monistic and dualistic points of view in order to 
get into closer grips with the problem. In this connexion, he rejects the dualistic con 
ceptions of law as expounded by certain jurists, because he considers that, on the whole, 
their view of the state is unreal, with the result that ‘‘a sovereign state-will’’ is equally 
unreal. Law is, therefore, to be looked on asa unity which will not permit irreconcilable 
distinctions between its municipal and international aspects. The arguments are of 
great interest and importance, first because of the clarity of presentation and the weight 
of juristic acumen; secondly, because of their present-day value and application 
Indeed, from the latter point of view they deserve critical consideration. They bear 
witness to a growing frontal attack among jurists on older conceptions of international 
law, which unfortunately have become so ingrained, even in our law schools, as to be 
considered fundamental. We may not agree with all the details of the author's argu 
ment, but we must welcome this learned contribution to a growing literature of criticism 
which sees the necessity for a new and more real approach to international law 

N. A. M. MacKenzi 


Law Building, University of Toronto. 
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Odgers’ Principles of Pleading and Practice in Civil Actions in the High 
Court of Justice. By W. B. OvGers and B. A. HARwoop. 11th 
ed. London: Stevens and Sons. Toronto: The Carswell Co. 
1934. Pp. Ixxvi, 560. ($6.50) 

Che authors’ reasons for bringing out this new edition of Odgers on Pleading only 
four years after the tenth will not appeal strongly to Canadian readers. Those reasons 
are the introduction of the new procedure in 1932 and drastic changes in the rules of 
the supreme court in the following year. The concise and lucid statement of the new 
procedure practice is very illuminating. Though the learned authors have seen fit to 
term it a “ballon d’essai’’—one can hardly imagine the English authorities steeped 
in the traditions of the law being guilty of anything so tentative as that—they acknow- 
ledge its immediate success. There are, of course, no cases as yet dealing with it and 
the statement must necessarily be but a brief résumé of its salient features. Familiarity 
with Ontario practice does not suggest that, beyond a drastic abridgment of the times 
for delivery of pleadings, the adoption of the new procedure here would effect much 
speeding up of litigation. Apparently the success of the new procedure depends in 
large measure upon the summons for directions, which one may regret has been aban- 
doned here. Shorn of that feature, which enables apparently even the date of trial 
being fixed, the delays here which chiefly occur after the case is ready for trial would 
not be fundamentally curtailed. Chiefly, however, the practitioner should welcome 
this edition for the emphasis that it gives to the fact that pleading still is a subject 
of importance in litigation and that the gross ease of amendment encouraged by the 
modern sloppy methods of practice is not a panacea, but only a measure of expediency 
adopted by the courts to save clients from being defeated by the incompetence of their 
legal advisers. Already the tide is turning, and the day is not far when Odgers on 
Pleading will again be the vade mecum of the litigant profession 

RK. M. Wittes Cnitty 


Toronto. 


Roscoe's Digest of the Law of Evidence on the Trial of Civil Actions. By 
J.S. HENDERSON. 20thed. Two vols. in one. London: Stevens 


and Sons. Toronto: The Carswell Co. 1934. Pp. clxxii, 1520. 
($18.00) 


In the thirteen years that have elapsed since the nineteenth edition of this book, 
which remains under the capable authorship of Mr. J. S. Henderson, much law has 
been made by parliament and declared by the courts. But the evidence of the even 
trend of that law, in so far as it affects evidence in civil actions, is made apparent by 
the paucity of changes in this twentieth edition. Among the few major changes will be 
found the omission of three paragraphs on the subject of the recovery of land by the 
heir at law, the real property legislation of 1925 having effected so complete a change 
of the old law that these paragraphs become obsolete. The Legitimacy Act, 1926 (16 
and 17 Geo. V, c. 60) also has required the addition of a paragraph on legitimation 
There are, of course, other changes both major and minor, though almost entirely the 
latter. The scope of the book is stupendous and its aspect unique. It must, therefore, 
rest largely with the author to make the momentous decision as to those cases which 
require to be dealt with and those which may safely be omitted. The critic is, therefore, 
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in a most invidious position if he finds that in some respects he would have exercised 
the author’s discretion differently. 

From a critical point of view it appears surprising that the author has omitted a 
discussion of Robert Addie and Sons Colliertes v. Dumbreck, |1929] A.C. 358, and Excelstor 
Wire Rope Co. Ltd. v. Callan, [1930] A.C. 404, and the attempted reconciliation of their 
apparent conflict by Scrutton L.J. in Mourton v. Poulter, [1930] 2 K.B. 183, at p. 190. 
It may not be unkind or unduly captious to say that undoubtedly the omission of those 
cases is due to the fact that the author could offer no better explanation. Certainly 
no better explanation is apparent. But, as Scrutton L.J. points out, eventually the 
house of lords will have to reconcile them; and that again is another story. The critic 
must not cry for the moon. 

The treatise is a veritable mine of information and it would appear that the pro- 
fession at large is all too little acquainted with its usefulness and scope. The passage 
of time since the last edition alone justifies a new edition. The black-face headings 
to the paragraphs are a great improvement, but we regret that considerations of space 
require the use of so small a type. The option of a thin paper one-volume edition is 
also a decided improvement from the point of view of shelf-space in the private library. 

Rk. M. WiLLEs Cuitty 


Toronto 


The English Borstal System: A Study in the Treatment of Young Offenders. 
By S. BARMAN. With a foreword by Sir J. CUMMING and an intro- 
duction by A. Paterson. London: P.S. King and Son. 1934. 
Pp. 269. (12s.) 

Che sub-title of this suggestive book aptly summarizes its scope. Social workers, 
the legal profession, and the public in general in Canada are showing an increasing 


interest in the English Borstal experiments. Unfortunately but little literature on 
this subject is available. The author has very definitely attempted to fill this need. 


The study begins by showing the advantages of a reformative penal system especially 


in relation to adolescent offenders and then develops the theory that individual treat- 
ment is the most promising method by which definite reform can be attained. A 
chapter is given to the law covering the English Borstal system; then the author turns 
to an exhaustive description of each of the institutes at present functioning in England. 
Finally, a careful account of the essential after-treatment afforded to young Borstalians 
by the Borstal Association completes this enthusiastic study. ‘‘Individualization is 
then admitted to be the crux of the whole problem” (p. 87.) This axiom is stressed 
again and again, and the book makes a marked contribution to penology. As a rider 
to this individual treatment is the fact that the treatment must be carried out by indi 
viduals. Therefore the author demonstrates the necessity of a very carefully selected 
staff for reformative institutions. The chapter on the law under which the Borstal 
institutes function is a comprehensive survey and should be of undoubted assistance 
to any person charged with the task of framing legislation for such a system in Canada. 
The author is to be congratulated on giving prominence to the fact that lads who are 
sent to Borstals are not first offenders. He points out that one of the conditions which 
must be satisfied before a lad can be sentenced to a Borstal institute is ‘‘that he has 
criminal habits or tendencies or has been in association with persons of bad character” 
(p. 132) and ‘that he has been previously convicted of any criminal offence”’ (p. 134). 
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It will thus be seen that Borstal treatment holds out definite hope for those lads who 
would, without such treatment, in due course spend their lives in and out of penal 
institutions. 

The book contains many valuable references and quotations from authoritative 
workers and these are always pertinent. It is to be regretted, however, that Mr. 
Barman’s observations and facts are not quite so reliable. For example, in discussing 
punishment in the girls’ Borstal at Aylesbury he states, ‘“The girls take their punishment 
bravely. There is no resentment ever shown” (p. 251). Yet on the same page he 
quotes the following extract from the annual report of the governor of Aylesbury Borstal 
Institute, 1923: “It is quite a common thing for an inmate who has been punished, 
and rightly punished, to turn round and say: ‘All right; I'll show you to-night’ and if 
the smashing does not materialize that night, it will in due course."’ When the writer 
enters into the physiological or psychological fields some startling and dogmatic general- 
izations are to be found which must be accepted with caution. When the endocrine 
glands are being discussed the following statement appears: ‘‘From a clinical study of 
these functions, we can realize that an individual is but a helpless, mechanical product 
of inner secretions” (p. 95). Why then should this book on reform be written unless 
the functioning of the glands can be varied? Another such surprising statement appears 
when excessive masturbation is the subject under review ‘Such self-abuse leads ulti 
mately to kleptomania”’ (p. 103). Cause and effect cannot unfortunately be linked so 
definitely in the study of human behaviour. Asa whole, however, the study is valuable 
in the field where little literature exists. It is written with enthusiasm, from a legal 
standpoint it is sound, and, in spite of some inconsistencies, the book arrives at definite 


and correct sociological conclusions. 


Wittiam G. GREEN 


The Law and Custom of the Constitution. By Sir W.R. Anson. Vol. IT: 
The Crown. PartsI and Il. 4thed. By A. BeRRIEDALE Keith. 
Oxford: At the Clarendon Press. 1935. Pp. xxxi, 325; xv, 414 
(39.00) 


Letters on Imperial Relations, Indian Reform, Constitutional and Inter 
national Law, 1916-1935. By A. BERRiEDALE KEITH. Oxford. 
University Press. 1935. Pp. xx, 370. ($4.75 


The years which have passed since the third edition of Anson's standard work 
have been rich in constitutional developments, and Professor Keith had to face, as 
editor, a difficult task in making room for them, while preserving the essential qualities 
of a distinguished authority Anson was always a valuable work in which history, 
knowledge, and legal insight were displayed. In performing his editorial duties, the 
learned editor, while maintaining Anson's distinct flavour, approach, and methods, has 
carried out his work not only with consummate legal scholarship but with artistic skill 
He has in addition placed us under special obligations. Important chapters have been 
added on the delegation of powers, on the judicial functions of the executive, on judicial 
control of the executive; while the doctrine of allegiance and procedure against the 
crown receive newer and more adequate treatment. More important, perhaps, is the 
survey of the law and custom of the Dominions and dependencies; for, in this connexion, 
an acknowledged master of the subject is at work, with the result that we are given a 
closely reasoned treatise on developments highly significant since the last edition —a 
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picture in details and perspective worthy of the developments themselves. While 
Professor Keith avoids personal opinions, which may be read in his Letters on Imperial 
Relations—a remarkable collection illustrating the constitutional evolution as well as 
the growth of Professor Keith’s mind, and constituting a veritable mine of scholarly 
points of view—yet it is of great interest to note how skilfully he has forecast from time 
to time the course of law and custom. Indeed, the new Anson and Professor Keith's 
letters are complementary, and ought to be read by every student of constitutional law. 

Anson always provided a complexity of legal activities, and no one can read it, in 
its modern setting, without pride in accomplishments and splendid hopes for the years 
that are to come. The crown has become not only the source but the guardian of 
popular liberty, the link of empire, the symbol of free nationhood. Anson's title, “The 
Crown”, lingers as correct in law; but every page of the volumes illustrates that ‘‘the 
people’’ are indeed the real subject-matter. The volumes constitute, in their modern 
setting—so adequately made—a survey of centuries of legal and customary develop- 
ments which is at once a vade mecum for the scholar and a source of high incentive to 
the citizen. We congratulate both editor and publishers on an excellent work, fortified 
and underscored by Professor Keith’s companion volume. 

W. P. M. KENNEDY 

Law Building, University of Toronto. 


The Law of Torts: A Treatise on the Law of Civil Wrongs as it Prevails 
in England and in India. By S. RAMAsSWAMY IYER. With a pre- 
face by Sir W. S. HoLpswortTu and an introduction by the Hon. 


Mr. Justice G. Stone. Calcutta and London: Butterworth and 
Co. 1932. Pp. xxxvii, 583. 

hose whose duty it is to watch the common law of torts as it has been introduced 
into, and developed in, a growing civilization such as that in Canada will appreciate 
the still more fascinating history of the impacts of the same law on ancient and deep 
rooted civilizations such as those which exist in India. To the learned author of this 
work we are under deep obligations. He is a good historian—a necessary qualification 
in connexion with his subject. He possesses wide knowledge not only of the common 
law and the Indian codes but of other systems—a fact to which his notes and references 
bear ample witness. In addition, he has filled a gap in legal literature which ought to 
be a source of emulation to his Indian colleagues and to all students of comparative law 
Indeed, in Canada, nothing would be more valuable than treatises in which the common 
law was surveyed from the particularly Canadian point of view. It is interesting to 
note that, in spite of the criticisms directed at the common law of torts, it remains 
substantially the same in India; and, where it is least observed, litigation and difficulties 
abound. As a consequence the comparative elements are not as interesting as might 
have been anticipated in relation to civilizations and cultures so emphatically idiosyn 
cratic. Here and there are slips in references, and a new edition will require some 
revision in the light of recent outstanding decisions; but, as it stands, the work is a 
singularly competent text-book and well worthy of the high praise given to it by Sir 
W. S. Holdsworth and the Hon. Mr. Justice Stone. Of course, there is nothing here 
of the challenging approach such as belongs to Stallybrass and Harper; this, however, 
would be too much to expect from the author's point of view. He possesses, however, 
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clarity in exposition, and he seems to know something of how to present principles and 
the varieties of their application. The scheme of the book is logical, and the argument 
is built up with excellent scholarship. The publishers have done their work well, and 
the author has combined with them, in all the facilities for reference, to make his book 
one of utility to the profession and to students. 


JacoB FINKELMAN 
Law Building, University of Toronto. 





Administrative Legislation and Adjudication. By F. Fk. BLACHLY and 
M. E. OAtMAN. Washington: The Brookings Institution. 1934. 
Pp. xv, 296. ($3.00) 
rhis volume is, for several reasons, one of the most important issued by the Brook- 
ings Institution. It constitutes the first adequate and comprehensive English intro- 







duction to administrative law, and, although it deals primarily with the United States, 
yet it illustrates principles and has insight into developments which are of extreme 
importance in other jurisdictions, especially those under the common law. Too long 
the student of administrative law has ftloundered about in specific situations. This 
admirable work enables him to understand that there is a real field of law, with develop- 








ing principles, with a complicated nomenclature, with distinct processes, and one that 
is shot through with its own peculiar problems, none of which is likely to become less 
urgent, as administration, almost of necessity, widens its ambit. Perhaps the learned 
authors have a tendency to over-simplification, which is specially evident in the dis 








cussion of controls and remedies (ch. ix); and the student ought to be warned against 
the snares which lie in too sweeping generalizations. On the other hand, there is 
scarcely a statement which will not suggest intelligent discussion. It is fair to point 
out that the book is not a “‘lawyer’s’”’ treatise. It is a scientific view, informed with 
scholarship, which has long been overdue. It is the best general approach to adminis 
trative law at present available. eS 
















Trade Unions and the State. By W. MILNE-BAILEY. 


Allen and Unwin. 1934. Pp. 395. (83.75) 


London: George 
Mr. Milne-Bailey is eminently qualitied, both by his previous writings and by his 
distinguished connexion with trade unionism, to deal with the clashes possible between 


organized labour and the state—itself becoming a party in, and not a referee of, the 





hideous clash of modern industry. No understanding of such conflicts can be at all 








possible unless the purpose of organized labour be studied with sympathetic insight 
and fitted into a working concept of the state. The learned author, in this latter 
connexion, is an openly professed ‘‘associationist’’ of the Laski school, a fact of which 
he makes frank acknowledgement. From this point of view, then, it is obvious that 
there will be clashes in allegiance—the pull of the trade union, the pull of the state. In 
other words, the insistent pressure of economic life, issuing in highly organized pro 
tective groups, may give rise to situations in which trade unions will take their place 
beside organized religions and may refuse to render to Caesar things which are not his 
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Of course, we do not want to leave any impression that this book is propaganda—far 
from it. It is a highly intelligent and unemotional examination of a problem which is 
actually with us. Trade unions are apparently here to stay in one form or another, 
and their accomplishments are analysed in a brilliant manner, while faith in their future 
is stated with purposeful sobriety. The state, then, whatever our theory of it may be, 
must be prepared to accept another challenge to its omnipotence. The entire volume 
is of outstanding interest to the lawyer, but special attention may be directed to part 
III, where emphasis is laid on trade unions and the law, freedom of association, and 
the status of voluntary associations. It is axiomatic that industrial law is in a chaotic 
condition (cf. W. A. Robson in 51 Law Quarterly Review (1935), at pp. 195 #.), and this 
fascinating discussion ought to constitute a challenge to constructive and well-informed 
legislation, to legal education, and above all to judicial processes, ever liable to be ‘‘so 
fossilized as to be intolerant of new theories and experiments’ (p. 164 
JACOB FINKELMAN 

Law Building, University of Toronto. 


The Law of Maintenance and Champerty and the Lawful Financing of 
Actions by Solicitors, Legal Aid and Trade Protection Societies, and 
Others. By E. H. Bopkin. London: Stevens and Sons. 1935. 
Pp. xxxii, 212. (10s. net) 

This interesting and scholarly volume might be dismissed lightly as of historical 
interest or as a mere witness to the ancient jealousy of the common law against those 
who wantonly intermeddled in its processes. To do so, however, would be at the 
expense of much that is of value. Champerty and maintenance are common-law 
crimes, fortified by a long series of statutes. They still remain common-law crimes in 
Canada (cf. Hopkins v. Smith, (1901) 1 O.L.R. 659; Taylor v. Mackintosh, |1924| 3 
D.L.R. 926 (B.C.), though prosecutions are unprovided for in the Criminal Code. 
Prosecutions would appear to be still possible in England (Bradlaugh v. Newdegate, 
(1883) 11 Q.B.D. 1); but there, as in Canada, they are practically obsolete. To-day 
maintenance and champerty figure almost entirely in civil actions. Detinitions are 
at least as old as the Termes de la Ley (p. 202), from which Lord Coleridge quoted 
with approval in the Bradlaugh Case. The law has been succinctly summarized in 
Neville v. London Express Newspaper Limited, |1919] A.C. 368: ‘‘The broad rule re 
mains unrepealed by any statute that it is unlawful for a stranger to render officious 
assistance by money or otherwise to another person in a suit in which that third person 
has himself no legal interest for its prosecution or defence”’ (per Lord Haldane, at p. 390). 
On the other hand, there are many excuses for maintenance, of which Lord Coleridge's 
judgment in the Bradlaugh Case and Lord Esher'’s in Alabaster v. Harness, (1895 
1 Q.B.D. 339 provide examples (cf. Meloche v. Déguire, (1903) 34 S.C.R. 24, at p. 37 

Mr. Bodkin’s monograph is admirable as an excellent piece of comprehensive 
research. It is a first-class text-book as well as a guide to the prospective litigant and 
to the practical lawyer. Its special value, at the present time, will be in connexion with 
legal aid societies which may be of a doubtful character—dangerous to the citizen, to 
legal administration, and to society as a whole. This problem is now under discussion 


in legal circles, and suggestions for legislation have not been wanting. The learned 
author believes that the law as it exists, if strictly enforced, is sufficient against “har 
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pies’, and his scholarly pages appear amply to justify his conviction. The field has 
not remained entirely unploughed; but the clarity of exposition and care in presentation 
combine to constitute the book a distinct contribution to the literature of the subject. 
The facilities for consulting it are excellent, especially in the provision of references to 
as many of the reports as possible. We recommend the volume to all those who are 


interested in some of the social problems which to-day face the reform and practice 
of law. 





Rolls of the Justices in Eyre: Being the Rolls of Pleas and Assizes for 
Lincolnshire 1218-9 and Worcestershire 1221. Edited by D. M. 
STENTON. (Publications of the Selden Society, LIII.) London: 
Bernard Quaritch. 1934. Pp. Ixxxiti, 786. (52s. 6d.) 

Law and History: An Address delivered to the Scottish Law Agents Society. 
By the Rt. Hon. Lord MAcMILLAN, Edinburgh and Glasgow: 
William Hodge and Co. 1934. Pp. 14. (1s.) 

lo review Mrs. Stenton’s magnificent volume in detail would require almost a 


monograph in itself. It takes its place among the most valued of the publications of 


the Selden Society, whose aims and objects deserve a far wider support among jurists 


and practical lawyers than is at present accorded to them. At the annual meeting of 
the Canadian Bar Association in 1934, the late Lord Tomlin, the distinguished president 
of the society, spoke with enthusiasm of its activities; and we take this opportunity to 


place its claims seriously before our readers. Up to the present it has accomplished a 
monumental work in advancing the knowledge of the history of English law, without 
which, as Lord Macmillan points out in his brilliant address to the Scottish Law 
Agents Society, no lawyer can intelligently appreciate the law with which he has to 
work or claim to possess the power of real guidance in present-day problems. Indeed, 
Lord Macmillan’s address, coming as it does from such a source, might well form an 
excellent recommendation to practical lawyers to become, in larger numbers, members 
of the Selden Society 

Che volume under review is in the nature of a supplement to Bracton’s Note Book, 
whose appearance under Maitland's editorship in 1887 was a red-letter day in the 
history of English law and in English legal scholarship Although many legal records 
have been made available since that date, much, especially of the assize rolls, still 
remains unpublished. Of this material Mrs. Stenton edits the rolls of pleas and assizes 
for Lincolnshire, 1218-9, and for Worcestershire, 1221 The volume constitutes at 
once an outstanding contribution not only to English history generally, but also more 
particularly to the knowledge of Bracton and his methods; for the rolls here printed 
and edited belong to a group in the record office with Bracton’s markings on them, and 
they supplement his Note Book as we now have it The unique value of the volume hes 
in the fact that we can take the Note Book as Maitland 


in front of us study the cases which we know that he read and yet rejected. It will 


gave it to us and with this volume 


thus be possible in a degree to watch the workings of a mind of such acknowledged 
influence on the development of English law. Bracton was the real father of procedure 
as a system of logic and order. We know enough about him, amid much that is un- 
known, to be convinced that he was not bringing the law forth ‘‘new and of his head”’. 


On the other hand, this volume would warrant us in concluding that he boldly made 
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choices, rejecting certain cases while accepting others, as he steered a definite course 
amid judicial differences. 

For the introduction we have nothing but praise. Here we learn much of the 
training of the judges of the period, of the influences which moved Bracton to write, of 
his methods in deciding on the material on which he relied for his conclusions, of the 
cases in the two rolls printed in the volume, of the distinction between pleas and assizes 
as drawn in Magna Carta. The index is a work of art, great in its conception and 
magnificent in its accomplishment. The illustrations are admirable and the translations 
adequate and correct. To all students of the law the volume must appeal asamong 
those which would have delighted Cicero as a companion in study, on journey, or on 
holiday. 


W.P.M.K 


The Canadian Abridgment: A Digest of Decisions of the Provincial and 
Dominion Courts, including Appeals therefrom to the Privy Council, 
but excluding Decisions based on the Quebec Civil Code, jrom the 
earliest times to date. Edited by W. R. Rippe.ti, F. C. Avucp, 
D. A. MacRag, W. K. Power. Vol. I: Absentees to Agency. 
Vol. Il: Aliens to Auditors. Toronto: Burroughs and Company 
(Eastern). The Carswell Company. 1935. Pp. xxvii, 1238 
xxxi, 1218. (Early subscribers’ price, $12.00 per vol.) 

These two volumes constitute the first instalment of an undertaking which is at 
once the most ambitious and significant ever attempted in the field of Canadian law 
for its aim is, in the words of the preface, ‘‘to supply no mere catena of decisions, no 
mere collection of head-notes, but rather an independent and original digest of all 
those decisions of our Canadian courts which embody the principles or effectivel, 
illustrate the application of a living common-law jurisprudence as it flourishes in Canada 
to-day ... to omit the consideration of no case in any Canadian court of record; but, 
having considered all cases, not to encumber the work by the citation of cases which 
serve to illustrate no principle of law, but turn merely upon questions of fact’’. Behind 
this vast and comprehensive purpose lies the practical knowledge that the practising 
lawyer too often neglects the decisions of the courts in provinces other than his own 
“which have struggled with problems peculiarly Canadian” and have applied the prin 
ciples of the common law to “‘fresh problems and difficulties in a new land’’. In spite 
of many admirable and general digests, this neglect is in a measure excusable, because 
‘‘no attempt has been made to place, in a broad compass, the whole of the living Canadian 
case law within the reach and ready to the hand of the practising lawyer". The teacher 
of law has long been aware of the necessity for such a book (see C. A. Wright in 1 Uni 
versity of Toronto Law Journal (1935), at pp. 24-5); while recently the president of the 
Canadian Bar Association has drawn attention to ideals similar to those which lie behind 
this important enterprise (see I, Pitblado, in 13 Canadian Bar Review (1935), at p. 444 
To carry out their scheme the publishers have been fortunate in securing the services 
of a learned board of editors whose arrangement of topics, style of treatment, referencing, 
and the use of English cases seem to be admirable. The format of the volumes — paper, 
printing, binding — is excellent. 


It is obvious that no review could do justice to a work such as this, and any attempt 


to do so would at once serve to proclaim the reviewer as incompetent. However, an 
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examination of the volumes permits certain statements. While no two minds would 


agree on how such a work ought to be carried out in organization and method, yet 
anyone must at once acknowledge that, within the scheme as conceived by the editors, 
there are first-class legal acumen, clarity and economy in expression, comprehensive 
knowledge, accuracy in statement and in reference, and judgment in presentation. Past 
experience in abridgments has lent its aid in the avoidance of a mass of useless detail, 
of vain repetitions, of piling Pelion on Ossa. This experience combines with outstanding 
editorial ability and generous technical accomplishment to give the volumes at once not 
only a place worthy of the highest tradition, but to make them an incentive and inspir 

ation. We utter no mere reviewer's platitude when we say that every law library and 
every practising lawyer ought to become subscribers to The Canadian Abridgment. It 
is not a work of reference; it isa true vade mecum. It is not merely a guide; it will prove 
a philosopher and friend. In addition, it ought to do much to deepen the knowledge of 
law in the best sense, as we learn to estimate the interaction of many judicial minds, 
to curtail sectionalism, and to promote the adequate appreciation of the social problems 
with which the common law is confronted in Canada. We shall look forward to the 
completion of the undertaking with interest, and we heartily congratulate the learned 
editors and the publishers on the excellent promise of final accomplishment which these 
two admirable volumes amply provide. 

W. P. M. KENNEDY 


Law Building, University of Toronto. 


Digest of British Columbia Case Law, being the Cases determined in the 
Courts of British Columbia, and on Appeal therefrom in the Supreme 
Court of Canada and the Judicial Commitiee of the Privy Council, and 
reported in the British Columbia Reports (vols. XXI to XLIV in 
clusive), and All Current Western Reports, and the Law Reports, the 
Law Journal Reports and Other English Reports. Compiled by 
order of the Law Society of British Columbia. By A. M. Wut: 
SIDE. Victoria: The Colonist Printing and Publishing Co. 1933. 
Pp. cxxx, 1146. 

Digests of case-law are at times a snare and a delusion Che flesh is sometimes 
weak; and its frailties may lead to the unfortunate position that both courts and 
clients are misled. Of course, in wise hands they constitute invaluable aids not merely 
to the profession but to the comparative lawyer, and in a federation they ought to be 
essential, for we are in danger in Canada of becoming too provincial at the expense of 
a whole body of law which ought not to be neglected. The compiler of a digest, then, 
has imposed on him severe duties. He must, in the interests of society, see that he does 
not mislead the weaker brother—although, indeed, he personally deserves little con 
sideration—and he must carry out his work in such a way that the thoroughly competent 


lawyer and jurist will find in his work that assistance which 


a digest ought to afford 
Law reporting and digesting in British Columbia have been on a high and distin 
guished level for many years, and in this respect Mr. Whiteside has had a guide and 
inspiration which he has successfully followed. On the other hand, no law reporting 
or digesting, however excellent in example, will provide those qualities which a digest 


demands—a technique in arrangement, an insight into the legal issues concerned, a 
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capacity for compression which will sacrifice nothing of value, an instinct for seizing 
the real point in a case, a clarity of statement, and meticulous accuracy in reference. 
Of course, no review could possibly guarantee the worth in detail of this latest Digest 
of British Columbia Case Law, or indeed of any digest. All that a reviewer can hope 
to do is to test here and there the value of such a work from the point of view of the 
qualities to which we have referred. 

First of all, the arrangement is excellent, especially in its method of cross-refer- 
encing. Then, the case references are first class, in that they are made for each case 
to as many of the reports as possible, while each item is not overburdened by a mass 
of case detail—a source of evil too frequently evident in careless and undigested judg- 
ments. In other words, the actual technique is first class. For the subject-matter, 
high praise is due. The learned compiler discloses, as we have tested the digest here 
and there, that he has a thorough grasp of his proper functions; and we have nothing 
but praise for the undoubted skill with which he has carried them out. We welcome 
it as a distinct contribution to the knowledge of Canadian law. The printing and the 
format of the book are greatly to the publishers’ credit. They have combined with 
the Law Society of British Columbia and with Mr. Whiteside in the production of an 
invaluable work, and one which constitutes a worthy successor to its predecessor for 
volumes I-X.X of the British Columbia reports. 


Canterbury Administration: The Administrative Machinery of the Arch 
bishopric of Canterbury illustrated from Original Records. Vols. land 
Il. By L. J. Cuurcuiti_. London: Society for Promoting Christian 
Knowledge. Toronto: General Board of Religious Education. 





Pp. xii, 615; xvi, 367. (2 vols., $12.50) 

We are indeed fortunate that such an excellent set of pre-reformation episcopal 
registers for the see of Canterbury has survived, for the survival has enabled the learned 
assistant librarian at Lambeth to produce a work which, without exaggeration, may 
be called monumental. It is perfectly true that we know little in this field before we 
come to Peckham’s register; and the sketch which Miss Churchill provides is only 
adequate in the suggestion of an unexplored tract of obscure and ill-surveyed country. 
Be that as it may, we have here a view from Lambeth of ecclesiastical administration 
for the two and a half centuries before Cranmer, which constitutes at once a magni 
ficent accomplishment and a challenge. Confining herself almost severely to the 
registers the author provides studies (i) of the archbishop in his diocese and in his 
peculiars; (ii) of the archbishop in his province. In the first part, light and learning 
are thrown on the archbishop’s officials, the ministers and the seals, the vicar-general, 
the archdeacons, the deans, the rectors and vicars of the exempt parishes, ordinations, 
dispensations, admissions to benefices, confirmation of monastic elections, visitations 
In the second part, we reach a great and confusing issue—rights and obligations over 
the province of Canterbury. Here we touch many a complicated medieval problem 
the administration of vacant sees, the appointment of bishops, the suffragan bishops, 
provincial assemblies, and above all that age-long source of controversy-—the metro- 
political visitation. In addition, lawyers will find a fascinating record in the chapters 
given to the archbishop’s courts and to the interaction of ecclesiastical and secular 
administration. The two volumes—the second consisting of illustrative documents 


are “tough” reading; but they cover a ‘“‘tough”’ period both in common law and in 
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ecclesiastical law. Readers, then, must be prepared to bring to these learned volumes 
patience and industry. If they do, they will not go away unrewarded, for there is 
scarcely an aspect of ecclesiastical law which the episcopal registers do not illuminate. 

The reader, however, must not expect too much, although much is given. He 
must understand the limitations which the registers place on the learned author—their 
scheme, indeed their lack of scheme. Anyone who is familiar with them must know 
how disappointing they are as well as profitable. It is at times tantalizing to find in 
one register, or in places in the same register, important and even intimate records, and 
then to seek in vain similar records a few folios on. As a consequence, while Miss 
Churchill's volumes must remain a permanent source of information, yet they are, by 
t heir very nature, singularly incomplete. An illustration or two will suffice. We have 
excellent records of the various diocesan and metropolitical visitations, but the author 
tells us time after time that the registers contain no articles of inquiry, no comperta, no 
detecta from the courts, no injunctions. There are thus gaps such as we find during 
and after the reformation. We have the machinery, the progress, the processes, but 
not the full details of law enforcement. Again, we must not look here for any account 
of the irritating relationship between church and state, which lends the later middle 
ages all the fascination of a great and vacillating suit at law. The great defects in this 
admirable study arise from the author's self-imposed limitations: the record is more 
official than intimate, more mechanical than dynamic. However, it is a sorry thing 
for a reviewer to cavil at a book for not doing what it does not profess to do. I can 
only record very great pleasure in again coming into contact with manuscripts once 
familiar to me, and in finding them the sources of a permanent contribution to the 
history of English law. The author has placed us under lasting obligations in which 
scholarship, learning, accuracy, and a fine sense of documentation must secure her a 
permanent place among the few capable historians of medieval law. 


W.P.M.K. 


Criminal Investigation: A Practical Textbook for Magistrates, Police 


Officers and Lawyers. Adapted from the System der Kriminalistik 
of Dr. HANs Gross. 3rd ed. (Adam). Edited by N. KENDAL. 
London: Sweet and Maxwell. Toronto: The Carswell Co. 1934. 
Pp. xviii, 586. ($6.50) 


Hans Gross wrote his System der Kriminalistik some fifty years ago, and it achieved 


immediate success and has ever since enjoyed a wide popularity as a work of outstanding 
merit. Mr. Norman Kendal says in his introduction: ‘‘No author before or since has 
attempted to produce anything like such a comprehensive general book on criminal 
investigation and, although since his time innumerable changes have taken place, his 
views on the main principles involved are still just as sound as when he first wrote 
them.”’ Still, fifty years isa long time. The editor has realized this, and some sections 
of the book have been largely rewritten, notably those which have to do with the science 
of identification of finger-prints and the use of modern photography in criminal inves- 
tigation. Yet the editor, for the most part, has treated Gross as a classic, so that most 
of the book has about it a curiously old-fashioned tlavour. We hear much about ways 
to circumvent gypsies (of the picturesque European variety) and nothing at all about 
the motor-car bandit or the yeggman or the racketeer. There is much about muzzle- 
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loaders and revolvers, and a little about the automatic, but nothing about machine 
guns and bombs, or, to add two terms to the slender list of criminal’s slang which this 
edition gives us, ‘‘typewriters’’ and ‘‘pineapples’’. 

Che authority and functions of an investigating officer under the continental police 
system differ so radically from those of a detective officer under our own system that 
much of Gross’s advice, excellent as it may be in its place, is positively misleading 
when taken without a due appreciation of that fact. Depositions of witnesses, con- 
fessions or admissions by accused, can only be received under our system and produced 
as evidence in our courts subject to legal restrictions of a sort which do not hamper a 
continental otficer of the sureté or a juge d'instruction. 

lhis new edition, in fine, would have had its practical usefulness greatly enhanced 
if it had been subjected to careful examination on the various legal points raised. and 
had been judiciously footnoted. The taking of dying declarations is a case in point. 


We read (p. 72 


‘Does the fact of being at the point of death exercise any special 
influence over the truth of the statement? The opinion of lawyers varies greatly on 
this point; some declare that the words of a dying man are true and infallible in all 
cases; others are of the opinion that they must be valued on the same footing as those 
of any other man.” The context gives no hint that the question of the admissibility 
of such a statement is a matter determined for us by a common-law rule of evidence 
[he book, however, is full of interest. It is rich in story and counsel, and it re‘lects 
an urbane philosophy of life in both its sunny and murky aspects. Magistrates, police 
officers, and lawyers alike will find it a book to consult often, with caution, it is true 
but certainly with profit. 
F.C. Autp 


Law Building, University of Toronto. 


Early Tudor Government: ITenry VII and Ilenry VIII. By Kk. Pick- 





rHORN. Cambridge: At the University Press. 1954. Pp. ix, 
192; xiv, 564. (10s. 6d.; 25s.) 
(hese two volumes constitute a learned introduction to the condition and develop 
ment of law and custom of the constitution under the first two Tudors Chere has 


been a serious gap in the history of the English constitution, and Mr. Pickthorn has 
done much to fill it. It is true that his work does not represent research in unpublished 
material and that it adds little if anything to knowledge. Yet so much work has been 
done on the period and so many of its documents have been edited and published that 
there was an opportunity for a scholarly synthesis, and this has been carried out by the 
learned author in an admirable manner. ~The whole work ought to prove invaluable 
to the student of political history. For the jurist and lawyer it has a special, if no 
indeed, a fascinating interest. As the sixteenth century dawns we begin to watch a 


secularization of life to which the consolidation of the new renaissance nation-state 
bears witness. Mr. Pickthorn’s volumes disclose an underlying scheme of legal prin 
ciples of which the events in this narrative are illustrations. We have here, indeed, a 
study of parliamentary beginnings and of legal theory which, after varying fortunes, 
culminated in the juristic principles of 1688. In this connexion, the first volume and 


e account of the first twenty years of the reign of Henry VIII are comparativel 


t 


unimportant [he real contribution to scholarship is made in the survey of the history 


irom the beginnings of the reformation parliament. This is a study, accurate on the 
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whole and told with insight and balance, of the beginning of the central problem of 
English law—parliamentary sovereignty. The learned author’s success is remarkable 
considering that there is no great new revelation in his pages and that his English style 
is at times singularly difficult. The great interest of the work lies in the largely un- 
expressed but uniformly suggested struggle of new principles in public law with reli- 
gious and ecclesiastical principles represented by an international organization. The 
issue was whether “‘this realm of England” should be an ‘empire’, as the Act in Re- 
straint of Appeals (24 Henry VIII, c. 12: Statutes of the Realm, ii, 427) puts it—an 
“imperium” as against all external political or ecclesiastical claims—or an appendage 
to some foreign prince or potentate. It is obvious that for legal readers this issue is 
fundamental in the development of English law, which indeed derived, in the process of 
history, its outstanding basic principles from this battle begun in the sixteenth century. 
The learned author's skill in presenting the essential constitutional and legal problem 
in a chronological rather than in a topical manner and in a narrative of events rather 
than in an elaboration of legal theory is remarkable, and no student of English law 
ought to overlook a work which, though disfigured by errors in detail, constitutes 
distinct contribution to scholarship. 


The Principles and Problems of Federal Finance. By B. P. ADARKAR. 
With a foreword by Sir C. H. Kiscyu. London: P. S. King and 
Son. 1933. Pp. xv, 301. (12s. 6d.) 

Professor Adarkar divides his book into three parts. In the first he describes the 
constitutional forms which a federation may take and the ways in which taxing and 
fiscal functions are usually distributed. He shows that the political powers given under 
constitutional law to federated states or provinces may become ineffective if their 
sources of revenue fail to keep pace with increasing obligations. He points out the 
chaos into which a federation would fall if the states were permitted to discriminate, 
in their tax-systems, against the residents of other states. And he notes that, while 
more or less satisfactory arrangements have been reached in many fields of federal 
finance, ‘there may be said to be almost an anarchy of borrowing”’ in the principal 
federations (p. 55). In part II he gives brief descriptions of the financial systems of the 
United States, Germany, Switzerland, Canada, Australia, South Africa, and India. 
In part III he enters more controversial ground in discussing “‘principles and problems”. 
He is generally willing to proceed on the basis of orthodox theories of public finance. 
For instance, he justifies transferences from rich to poor on the ground of the higher 
marginal utility of money to the latter: and in federal finance he finds an interesting 
field for considering the possibility and desirability of transfers. But he joins and goes 
even further than Dr. Dalton in refusing to make use of the conception of a country’s 
taxable capacity. A special chapter is devoted to administrative and budgetary 
problems. The next chapter is given to ‘‘local finance in a federal state’’, and the final 
one to ‘‘public debt in the federal state”. This outline of contents will show how wide 
a field is covered and how interesting the book may be to those who are concerned either 
with constitutional law or with matters of public finance. At a time when so much 
attention is being paid, in Canada and elsewhere, to problems of federal finance its 
appearance is most opportune. 

Nevertheless there are a number of shortcomings which detract from its value. 


The author is not personally familiar with all the countries whose federal finance he 
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describes; and for his information he has relied chiefly on ‘‘secondary”’ sources. In some 
countries, for example Australia, these sources are numerous, and, on the whole, adequate 
for his purpose; but in others this is not so. In Canada, for instance, while literature 
upon constitutional law may be available, literature upon Dominion-provincial financial 
policies and problems is relatively undeveloped. It is not surprising, therefore, that 
the treatment of the latter should be unsatisfactory. There is no suggestion in the 
pages devoted to Canada that the financial relationships of the provinces to the Dominion 
have any connexion, past or present, with the development and operation of railroads. 
Nor is there any mention of municipal income-taxes and the problems raised thereby. 
Indeed, the treatment of local finance throughout the book, is cursory and largely un 
related to the main argument. The last chapter of all, ‘‘public debt in the federal 
state’, is specially disappointing. Its first section, on the theory of public borrowing, 
is too superficial, and at points too dogmatic, to be of much value. The remainder is 
chietly a reiteration of the contention that some form of concerted loan-policy is desirable 


in a federation. Surely the past few years have produced sufficient material for a more 
vivid treatment of this topic? 


A. F. W. PLumpetri 


University of Toronto. 


Canon Law. By A. G. CicoGNANI. Authorized English Version by 
J. M. O'HARA and F. BRENNAN. Philadelphia: The Dolphin 
Press. 1934. Pp. xiv, 887. ($5.00) 


Every student of comparative law will welcome this learned work by the dis- 
tinguished canonist, Archbishop Cicognani, translated with excellent skill by two com- 
petent scholars. The work is divided into three parts: (i) introduction to the study 
of the canon law; (ii) history and sources of the canon law; (iii) a commentary of book I 
of the New Code, which, promulgated in May, 1917, and coming into force throughout 
the Roman Catholic world on May 19, 1918, constitutes one of the most remarkable 
events in ecclesiastical law. It is a ‘‘codification’’, not in the sense of being a logical 
and scientific arrangement of pre-existing law, but is rather a declaration of law drawn 
from authentic sources, with such amendments, additions, or alterations as would con- 
stitute an authoritative system suitable for promulgation. The student of law is too 
often liable to forget that there are many legal systems exercising wide powers, outside 
those commonly known as ‘‘common” or “‘civil’’, just as he frequently forgets that im- 
portant body of law and procedure with its peculiar jurisdictions known as the king’s 
ecclesiastical law. In the case of the Roman canon law this neglect is inexcusable, for 
here is a system stretching back almost to the earliest ages of the Christian religion 
and to-day claiming authority over many millions of people. 

In addition, the canon law grew and developed parallel with Roman law, and it is 
impossible to understand the influence of Roman law itself if the work of the canonists 
be neglected. For the student, the learned author has provided in this treatise the 
admirable second section of his work: pages packed with learning, objective in their 
presentation of the history, critical in their statements, fortified by minute and apposite 
references, and arranged with a clarity and logical acumen, so long the glory of Italian 
schools of law, whether ecclesiastical or secular. 

The first division of the work will appeal to students of jurisprudence rather than 
to secular lawyers. It would be impossible to review it in detail. MOst valuable are 
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the shrewd and concise criticisms of the positivist and historical schools; and while the 
view of “natural law”’ is almost necessary through theological eyes, yet it contains 
matter of interest. Unfortunately, the learned author has not found it necessary for 
his purposes to discuss the modern concept of ‘‘natural law’’, or the literature of the 
sociological jurists. Perhaps for the secular lawyer the greatest interest in this division 
of the book will lie in his appreciation of its methodology. For the third part of the 
book—the commentary on book I of the new canon—lengthy criticism lies outside the 
scope of this review; but we have nothing but praise for the skill in exegesis, in reference, 
and in technique. For the particular audience to which it is addressed it is a model of 
its kind—in presentation, in authorities, in clearness of statement. Only a practical 
canonist, however, could do it full and complete justice, although it may well serve as 
a guide to commentators on other codes or on statutes. However, no student of com- 
parative law ought to neglect a work learned, accurate, and fascinating, because it is 
coloured by tenets or dogma with which he does not fully agree or which he violently 


rejects. To overlook a book because of its necessary setting would be unworthy of any 


serious student. 


W. P. M. K 


licensing” has acquired a peculiar connotation in England lhe 
include all kinds of state licences, but only those for the sale of 


holic liquor. It is a branch of the law where fundamental changes of principle 


aicYo 

are difficult owing to the strength and indeed the asperity of rival forces. It is 

unlikely that any new substantial legislation will be forthcoming. The standard book 

on licensing law is large, and appears in a new edition in time for the brewster 

year. Mr. C. C. Ross (The Law of Licensing, London, Pitman, 1934, 

has not aimed to compete with it. He has sought to provide justices 

» trade” with a convenient handbook. He has, therefore, omitted such matters 

regulation of brewing, the manufacture of spirits, and the imposition of 

lrunl Kor the same reason, he has not limited his exposition to 

law, but has included son yrical material and some of 

royal commission appointed by the labour government, 

not, however, tendentious and are always precise. As 

n abl give a concise and adequate survey of licensing 

nt references for his purposes. Appendices contain the 

text of the Licensing Acts, 1910-34, and the rules and forms under them. The book 
should be a useful guide to the licensing justices. (W.I.J.) 


The avowed purpose of Leading Cases in 1 International Private 
rgh, Green, 1934, pp. xvi, 100, 7s. 6d 
selection of leading cases While some of these 
are old friends, because y ar isions of the house of lords and are reported 
in the English reports, others are to be found only in the law reports of Scotland 
and are therefore less likely to be available to those who pursue their studies “furth 


of Scotland”. Several of the cases of the latter class are of special interest; and 


we can only complain that the book is not larger. (J.D.F.) 


Law and Practice in Divorce and Matrimonial Causes in Ontario, by H. L. Cart- 


wright (Toronto, Carswell, 1934, pp. xxiv, 174) does not purport to be more than 
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a handbook, and, as such, it serves a useful purpose in bringing together in one 
volume much scattered material. It contains the text of such of the statutes of the 
United Kingdom as are in force in Ontario, the relevant Dominion statutes, and 
Ontario statutes and rules, and states the effect of the Ontario cases, and of selected 
English cases, upon matters which have not been judicially considered in Ontario 
There is no reference to extra-judicial writing or no discussion of unsettled questions 
or hypothetical cases; but the exclusion of matters of this kind was no doubt a con- 


sequence of the desire of the author or publisher to furnish the profession with a 
concise manual. (J.D.F.) 


In three lectures delivered at McGill University Law School (Admiralty Lax 
in Canada, Montreal, 1935, pp. 47), Mr. C. J. Burchell furnishes a concise but lucid 
discussion of certain of the most important phases of admiralty law in Canada. In 
the first lecture, the subject of maritime liens is discussed with much clarity, and it 
is possible to understand the application and use of the same in practice. The second 
lecture deals with the Brussels convention on maritime mortgages and liens, 1926, 
with a discussion as to whether the provisions for the unification of certain rules 
of law relating to the same and adopted at the conference of 1926 should be adopted 
in Canada and throughout the British Empire. The learned author gives an interest- 
ing exposition of the articles of this convention, with special references to the advan 
tages which would flow from their adoption. As the law now stands, mortgag« 
registered and held to be valid in the country where the ship is owned and 
registered have been held not to be valid in other countries, with the result that 
mortgagees have been dispossessed of their rights. The third lecture is an admirahl 
historical account of the development of admiralty jurisdiction in Canada. Practical 
lawyers will read with real interest discussions by an author with 


a thorough grasp 
of his subject. (F. H. Bartow) 


The Institut fiir auslandisches und internationales Privat) as established 


in 1926 for the study of foreign systems of law and of international private law 
Under its auspices there appears Die Fahrléssigkeit im nordamertkanischen Deltkt 
recht unter Vergleichender Beriicksichtigung des englischen und deutschen Recht 
by Dr. F. Kessler (Leipzig, Walter de Gruyter, 1932, pp. 187, RM. 9), in which ar 


studied problems of the private law of the United States. It is a work which might 


§ 


well be put in a translation before a common-law public. Into comparatively few 
pages the author has managed to compress a clear and accurate account of the Anglo- 
American law of negligence. The documentation is characteristic of Teutonic 


thoroughness, and includes many essays and articles from the law journals, and 
American cases which may escape the attention of many whose business it is t 
look for such things. Each page discloses insight in interpretation and accurate 
scholarship, with references which indicate wide acquaintance with the authorities. 
The style is admirably lucid, the arrangement is simple, the indexes and notes are 


first class; while the printing does credit to the well-known publishers. (F.C. Autp) 


To the literature of the law of nationality two recent additions of importance 
have been made—The Law of Citizenship in the United States, by . Gettys, with a 
foreword by Quincy Wright (University of Chicago Press, 1934, pp. xxii, 221, 
$3.00) ; and Statelessness: With Special Reference to the United States (A Study in 
Vationality and Conflict of Laws), by C. Seckler-Hudson, with an introduction by 
J. B. Scott (American University Studies in International Law and Relations, no. 1, 
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Washington, Digest Press, American University Graduate School, 1934, pp. xxi, 
332). It is many years since Van Dyne’s treatises on citizenship (Rochester, 1904) 
and on naturalization (Washington, 1907) were published; and the complications in 
American law have become so great that there was room for a new monograph in 
which the difficulties should be submitted to a process of critical unification. Dr 
Gettys has done a distinct and valuable service. Against an excellent historical 
background, she has painted in the legislative and judicial aspects of the subject 
with details drawn from the opinion of the federal law-officers and from the various 
rules laid down by the departments of state and of labour. The survey is readabk 
and technical, fortified by accurate notes, adequate cases, and an excellent select 
bibliography. We detect one major error: the United Kingdom and Canada ought 
not to be included (p. 137) among the states whose woman nationals unconditionally 
lose their native allegiance on marriage (see 1 University of Toronto Law Journal 
(1935), at pp. 139 ff.). To statelessness, Mrs. Seckler-Hudson devotes what may in 
truth be called a pioneer special study, which as a distinct contribution to legal 
literature sets an extremely high standard for the series which it inaugurates. It 


t Is 


also undoubted evidence of a renewed interest in a subject arising out of the 


un 
fortunate failures of recent international conferences The learned author writes 
with a good deal of insight, with wide knowledge, and with a fin nse of 


documentation. (W.P.M.K.) 


To the Institut de Droit Comparé of the University of Paris we owe an admirabk 


ra 
contribution to the literature of the law of bankers’ documentary credit (/ redit 
documentaire en droit anglais, par J. Demogue, préface de M. H. C. Gutteridg 
Publications de l'Institut de Droit Comparé de l'Université de Paris, le série, ‘ 
tion d'études théoriqu t pratiques de droit étranger, de droit comparé et de droit 
international, sous la direction de H. Lévy-Ullman, XXXVII-VIII, Paris, Rouss 
1934, pp. vu 39) ry volume discloses not merely a knowledge of the law 
banking, insurance, negotiable instruments, and such il but a wide insig 
actual busin problems. It presents in greater detail than Profess G I 
has done in his writings the interaction of law and business, amply and success 
illustrated by a series of credit documents. There are irritating defects in an otl 
wise excellent piece of work The proof-reading is so careless as to const 

al detriment to the book’s practical valu rl t takes Pine 


ames and in English usages, as well as lack of clarity, and indeed actual error 
the statements of English law It needs a careful revision under | 


English guidance. (A.) 


We have already referred favourably to Mr. H. G. Rivington’s new edition of 


ynell’s Equity (1 University of Toronto Law Journal (1935 it pp. 202 ff.) and 
Mr. Rivington is in part responsible for a “short-cut” (Epitome of the Twenty-first 


Edition of Snell's Equity, by H. G. Rivington and C. W. Rivington, London, Sweet 
| 7 


Poronto, Carswell, 1935, pp. xii, 267 The fact is of interest, 


ind Maxwel 
as it is worth while examining the method by which an author may be supposed to 
induce students to use a larger treatise. Here is no pestilential “short-cut”; here 
are made no claims to do for the student what not even a genius could do for him 
There is a distinct recognition that he will best make his own “epitome”, as he studies 


the leading text—although the book is offered as a concession to the impatient. It 


also made clear that the book is a companion to Snell, not a substitute; and, as 
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a consequence there are no index, no table of cases or statutes, and no references 
to the reports. This “epitome” has a distinct aim, admirably achieved. Used in the 
manner which the authors intend, it ought to prove beneficial. If “epitomes” there 
must be, then here at least is wisdom in technique. (A.) 


At least since 1709 (8 Anne, c. 19 or c. 21) copyright has been with us both 
municipally and internationally. To Dr. P. Olagnier we owe opportune volumes 
(Le droit d’auteur, par P. Olagnier, tome I: Les princtpes—le droit ancien; tome IT: 
Le droit moderne; préface de E. Saint-Auban, Paris, Librairie Générale de Droit 
et de Jurisprudence, 1934, pp. vi, 263; vii, 391). The problems have long since 


passed beyond action by individual states; and international conventions have only 
done something to resolve the issues. Attempts at further international regulation 
are in the air, while individual states, such as Canada, have been recently adding 
to their legislation to bring their law better into line with such international control 
as already exists. The work is the most outstanding in the field, and the learned 
author not only examines the law of France as it exists to-day, but, to paraphrase 
Lord Bowen, he has mixed the law with history and has thus clothed it with vigour 
and life. The first volume constitutes a remarkable, indeed a charming, literary 
achievement. In the actual French law exist peculiar difficulties, since, under 
article 516, copyright fitted ill into the pigeon-hole either of an immoveable or a 
moveable. However, the cour de cassation has not examined the peculiarities of 
copyright as such, but has assimilated the author’s rights in his production to those 
of private ownership of a moveable, with results which Dr. Olagnier—somewhat 

an advocate perhaps—considers unfortunate for authors. However, we are provided 
with a clear statement of the law, illustrated throughout by excellent comparisons 
It is an outrage that such a distinguished and learned monograph should be published 
with no adequate provision for its use. How anyone can consult it with any kind 


of convenience is a mystery to which only French students must hold the key 


Mr. T. A. Ross has conferred a benefit on all students in publishing in book-form 
material which appeared in the Juridical Review, 1933 (Servitudes in the Law 
Scotland, with a foreword by Sir C. Findlay, Edinburgh, Green; Toronto, Carswell, 
1933, pp. ix, 72, 5s.). The work is not only valuable in itself, but it discloses the 
high standard set by the University of Edinburgh in graduate legal studies, wher 
it was accepted as a thesis for the degree of doctor of philosophy, which is now 
open for legal research. The author is modest in his claims; but he should not 
have allowed his modesty to run away with his common sense—there is no index. 
Throughout, sound comparative lines are evident, while at the same time influences 
are emphasized which have affected legal developments. Of these, the most out 
standing is that of Roman law; and there is short but careful inquiry into the 
question of its “reception” into Scotland (pp. 8 ff.). Most interesting is the dis 
cussion of servitudes procdiorum urbanorum and the influence of civil law thereon, 
and their comparison with those proediorum rusticorum, which appear to have 
followed a growth of natural development. It is also of special interest to watch 
the French influences which were at work. The student of comparative law will 
find much of value in this scholarly study of a subject, which has not, up to the 
present, received such distinct and special attention. (W.P.M.K.) 


Professor A. B. White (Self-Government at the King’s Command, University 
of Minnesota Press and Oxford University Press, 1933, pp. 130, $2.50) makes a 
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successful attempt to gather together scattered, if well-known, evidence, in order 
to prove that “Norman and Angevin royal training has been more potent than an 
urge to self-government in Anglo-Saxon blood” (p. 2). The thesis is by no means 
new to the well-trained student of medieval legal history; but it is of great value to 
have a clear and succinct statement of it drawn from abundance of illustration. In 
places, however, we feel that the emphasis is too strong. Undoubtedly there was 
something of genius in the practical skill of the monarchs; but we must not forget 
a growing interest in administrative processes and an ever-increasing local enthusiasm 
Did the royal will create? Did it not rather give a renewed impetus to older 
experience? Again, we cannot accept the idea that the use of the phrase “English 


church” was “an interesting foreshadowing of the insular national spirit which was 


to establish a state church in a later century” (p. 95). The phrase is centuries old; 
and what better to describe two provinces in England of the western church? It is 
impossible even to warp the famous first article of Magna Carta into such a “tore- 
shadowing”, as McKechnie would suggest (Magna Carta, p. 192). Details in 


ecclesiastical administration, differing from those of the church elsewhere, are no 
more evidence of “an insular national spirit” than were the prevalence in England 
of different uses in ritual and ceremonial. We doubt, too, whether there was much 
“judging of law” forced upon the juries (pp. 66, 67). As far as we have studied 
the curia regis rolls, it would appear that the judges were so sufficiently jealous for 
the substantive law as to warrant more guarded statements The format ot tl 


(W.P.M.K.) 


book is excellent; but there is no index. 

















In 








L’assurance contre l'incendie au Canada: Evolution, pratique, vocabulai 


(Montréal, Lévesque, 1935, pp. 252, $1.00) Professor Gérard Parizeau has provided 





a technical study on the practice of fire insurance, with the apposite articles of the 
Quebec Civil Code and sections of the Canadian Insurance Act, which ought to be 
of great interest to those interested in comparative law. The first part of the work 
will not make such a definite professional appeal, but it cannot be neglected in its 
concise history of European developments and in its admirable survey of fire in 
surance in Canada from the earliest beginnings, about 1790, to the present tim 


Characteristic of Quebec scholarship, the work is an admirable blend of history and 






practice, with that sense of scholarship and of adequate and accurate documentat 
which we can always expect from French-Canadian experts. (A.) 











A carefully edited work (English Constitutional Documents, 1307-1485, edited 
by E. C. Lodge and G. A. Thornton, Cambridge Press, 1935, pp. xxv, 430, $3.75) is 
a distinct addition to constitutional literature in that it fills a gap between Stubbs’s 
Charters, which appeared in 1870, and Tanner’s Tudor Constitutional Documents 


The selection is first-class under three divisions—central government, the church, 







local government—in respect of text, editing, and suitability of illustration; while 
the various introductions are models of scholarship. The book is specially valuabl 


in connexion with administration, a subject too much neglected in the past. 










Lex facit Regem” (Bracton): Ein Beitrag sur Lehre von den Rechtsquellen, 
by A. Simonius (Basel, Helbing und Lichtenhahn, 1933, pp. 89, 3 fr., Swiss) is the 
fifth of the Basler Studien zur Rechtswissenschaft. This learned and scholarly essay 







is not in its essence a contribution to legal history. Its worth lies in the fact that a 


ine 


thoroughly competent scholar, at a time when the state is so much with us, can 
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adequately value Bracton’s conception that the state owes its life to law. The mono- 
graph is a learned addition to the series to which it belongs. 


We welcome a new edition of a text-book (Principles of Mercantile Law, by 
J. Charlesworth, London, Stevens, 3rd ed., 1934, pp. xl, 382, 8s. 6d.) which already 
has an established position with students and lawyers. Indeed, the fact that a new 
edition has been called for so soon is in itself ample evidence of worth. The most 
important addition is the re-writing of the section on railway law, while that on 
deeds of arrangement has been expanded. Further revision might well be made 
especially in connexion with insurance law. Indeed, an intensive revision is well 
worth while, since the book possesses fine qualities: principles are enunciated with 
clarity, facts are clearly stated, the references are apposite and careful, the exposition 
is lucid and concise, while for purposes of reference every facility is provided. The 
author’s wide knowledge and the modest price ought to give the book a wide public. 


Professor R. Coupland’s latest book (The Empire in these Days: An Interpreta- 
tion, Macmillan, 1935, pp. 276, $2.50), although not strictly within the professional 
field, ought to make a special appeal to jurists and lawyers, for the future of the 
empire depends not so much on law as on knowledge and insight; and to this purpose 
the learned author brings not only learning but practical experience. Here is an 
attempt—modest and undogmatic—to find out the essence and meaning of the empire 

its services within and without. It is not necessary to accept entirely every point 
of view, but the book can be read with profit and without fear of irritation. Un- 
fortunately there is no index. 


The Grotius Society continues to carry on its work in the excellent manner 
which has characterized its activities in the past. The twentieth volume of its trans- 
actions (Problems of Peace and War, London, 1935, pp. xxi, 216) contains ten 
learned discussions of peace and war—from national and private custom and Grotius 
down to such modern issues as the pact of Paris and German legislation on political 
crime—not all of which are of equal value and imnportance. Specially interesting is 
that by Miss Bicknell on the nationality of married women, where, however, it is 
implied that the recent Canadian legislation in this connexion was subsequent to the 
legislation of the United Kingdom in 1933; this is not so (see 1 University of Toronto 
Law Journal (1935), at pp. 139 ff.) ; that by Dr. Fairman on the interpretation of 
treaties, which lawyers can well ponder; and that by Dr. Lauterpacht on the pact 
of Paris. 


This short study (Law and Justice in Soviet Russia, by H. J. Laski, Latter Day 
Pamphlets no. 23, London, Hogarth Press, 1935, pp. 44, ls. 6d.), based on actual, 
if limited observation, ought to prove valuable as a corrective to much ill-informed 
professional and lay opinion. Among Russian experiments, Professor Laski draws 
special attention to the training of the judiciary, to penal methods, to the relationship 
between legal administration and the community, to the processes of the social scheme 
in the legal mind, to the elasticity of legal institutions, and to the emphasis placed 
on legal research. While institutional imitation is always impossible and _ positively 
dangerous, yet there is much to learn from this objective survey. 


Gibson's Statute Law, by A. Weldon and H. G. Rivington (8th ed., London, 
“Law Notes” Publishing Offices, 1934, pp. Ixiv, 808, £2), is a work that has proved 
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its value to many generations of students and lawyers In this new edition, the 
learned authors had to face serious problems in that to include all the indispensable 
statutes since the previous edition and to retain the old material in full would have 
enlarged the book beyond practical limits. In the light of these difficulties, they 
have omitted the Workmen’s Compensation Acts, since their inclusion, apart from a 
meticulous discussion of the burden of case-law, seemed unwise; bills of sale (treated 


in Gibson's Conveyancing) ; limitations of actions; statutes relating to master and 











servant. Space has thus been made available for the Landlord and Tenant Act, 
1927; the Law of Property Amendment Act, 1929; the Law of Property (Entailed 
Interests) Act, 1932; the Law Reform (Miscellaneous Provisions) Act, 1934. These 
changes enhance the utility and reputation of the work—excellent as ever, with first 
class format and facilities for reference 









The 


and Bellot’s Leading Cases in Constitutional Law, by E. Slade (7th ed., London, 


seventh edition under a new and thoroughly competent editor of Thomas 







Sweet and Maxwell; Toronto, Carswell, 1934, pp. xix, 392, 10s. 6d.) appears “sub 
stantially in the form given it by the late Dr. Bellot” \ few modern cases h 
been added with additions to the notes; while Beatty v. ( mks finds a new home, 


and the trade-union cases have been withdrawn from the section on offences against 





the state to a “less controversial” plac« The book is so well established that a 











detailed review is unnecessary, and evidently it continues to command a wide publi 
We hope, however, that all this does not mean that it is more than a guide, or that 
it does not witness to a defect in legal education. There is no substitute for the 
full reports; and the sooner students learn that the better Apart from tl riticisin 


book ought to continue to hold its pla 





Captain G. J. Townsend has made a distinct contribution to legal history (/Jisto 








f the Great Chamberlainship of England, London, Foster Groom, 1934, pp. 117) in 
his account of one of the most ancient English hereditary offices of state, since, for 
the first time the developments and functions of the office are viewed through a 
single scholarly mind with practical experience extending over several years. Th 


history emerges, not merely from the introduction, but from the admirable accounts 
those who have held the office; and from the substantial and valuable appendices 


Patience, knowledge, care, and economy of expression are evident on every page 

















Professor Coulton has conferred invaluable blessings on all students of medi 


1 


history. Of these not the least is the creation of the Cambridge Studies in Medieval 







Life and Thought, to which his pupil, Miss K. L. Wood-Legh, now makes an 
extremely important addition in S/u n Church Life in England under Edward III 
(Cambridge University Press, 1934, pp. x, 181, $3.50) Apart from the general 


history, the monograph is a real contribution to ecclesiastical law, on account of the 


light which it throws on the royal rights of visitation over certain monasteries, and 








on other visitations of hospitals and free chapels. In addition, the mortmain legisla 
tion is reviewed in its effects on the chantries, appropriations, and land of parish 
churches; while not a few quaint aspects of conveyancing appear (¢.g., p. 68). The 
patent rolls of Edward III have been carefully explored. The writing is clear, th 
approach balanced, the notes first-class, the bibliography and index excellent. The 
work is not only worthy of the traditions which Professor Coulton has established, 
but is also one of promise and great achievement. (W.P.M.K.) 
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The Annual Survey of English Law, 1934 (London, Sweet and Maxwell, 1935, 
pp. xxviii, 308) follows the lines of remarkable previous achievement and continues 
to reflect the greatest credit on its begettors—the staff in law of the London School 
of Political Science and Economics. Here we have a general view of the law in 
action, with learned discussions of the current literature and of recent cases which 
have not yet coloured the legal treatises. The learned editors are to be congratulated 
on the intrinsic merit of the survey, as well as on the uncanny skill in editorial 
processes. Canadians will be specially interested in the comments on O'Connor vy. 
Waldron, (1934) 51 T. L. R. 125. 


The Trials of Mr. Justice Avory, by Bernard O'Donnell (London, Rich and 
Cowan, 1935, pp. 280) is frankly journalism, and indeed might be numbered among 
the “trials” of the late distinguished judge. However, it will serve to pass an idle hour, 
owing to its enthusiasm and colour. It is, however, unfortunate that the judges 
should be subject to this kind of writing; and only uncritical admiration can justify 
the selection of Mr. Justice Avory from among many equally capable men who do 
their duty. The praise is somewhat extreme and vulgar, and is “laid on” apart from 
all sobriety and literary cunning. There are good illustrations, but a poor index 
The book is lively, with never a dull page. It is hardly necessary to say that Bottom 
ley was not Avory’s equal as an opponent (pp. 115 ff.), and that Forrest Fulton 
never held office as solicitor-general (p. 13). Apart from criticisms, general and 
particular, it is interesting reading. 


Though not strictly within our purview, Mr. Basil Fuller’s Canada To-Day and 
To-Morrow (London, Stanley Paul, n.d., pp. 288) may well be recommended for 
the simple reason that it is one of the few books of impressions written from “the 
old country” point of view which is neither patronizing nor impertinent. There are 
many good and pointed stories at which we all can afford to laugh; there is much 
shrewd observation and carefully worded criticism. Of course, in detail, objections 
could be made; but as a whole the book ought to be welcomed. 


This printing (1934) of the fourteenth edition (1933) of Kenny’s charming and 
well-known introduction to criminal law (Outlines of Criminal Law, by C. S. Kenny, 
revised by G. G. Phillips, Cambridge University Press, 1934, pp. xxxvili, 555, xiv, 
$4.50) is characterized merely by some additions to the appendix. We may add, 
however, that the edition, under distinguished editorship, preserves the fascination 
of the book. There are not a few minor errors and a few changes which we cannot 
approve; but the editing is done with affectionate discrimination. “Kenny” takes on 
a new lease of life—an ideal text-book—with a preservation of its old flavour amid 
new and important developments. Few legal classics have been so fortunate 


The new constitution of India forms the subject-matter of a careful study by 
Mr. J. P. Eddy and Mr. F. H. Lawton (/ndia’s New Constitution, London, Ma 
millan, 1935, pp. xi, 239). This constitution is a great venture of faith as well as 
a complicated legal experiment; and, in the latter connexion, history and law must 
combine if any adequate knowledge of both faith and experiment is to be acquired 
This volume should satisfy a distinct want. The historical processes of constitutional 
evolution are traced with singular appositeness, while the distinctive features of the 


new constitution are considered with legal acumen Canadian and Australian 
lawyers will be specially attracted to the comparisons which appear here and there; 
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and Canadian and Australian law is drawn on for purposes of illustration in a manner 
usually accurate and well informed. The significance of the Snider Case, [1925] A.C 
396, is, however, missed (p. 91); while the golden rule of statutory construction 
(p. 154) has been departed from by the judicial committee in recent Canadian cases. 
In addition, the principles laid down in Prince v. Gagnon, (1882) 8 App. Cas. 103, 
by the judicial committee, in granting special leave to appeal, have ceased to enjoy 
validity. These are small points and do not destroy the substantive value of a 
survey, judicial in presentation and informed with legal knowledge and insight. The 
book will appeal not only to the profession but to students of comparative law, and 
to a large body of laymen to whom the Indian constitution ought to be of tremendous 
importance. We owe the authors sincere thanks 


Students of the history of administrative law will welcome an important study 
f the treatment of poverty in Cambridgeshire for the years 1597-1834 (The Treat 
ment of Poverty in Cambridgeshire, 1597-1834, by E. M. Hampson, Cambridge, 1934, 
pp. xx, 308). The distinguished author contributes nothing which will tend t 
disturb generally known and accepted positions, but her intensive study, derived 
largely from unpublished sources, illustrates the generalities, and constitutes a living 
picture of administrative activities painted with discrimination and with care. Nothing 
can be more important for legal history than a work of this nature, where the law 


is viewed, not merely as part of an administrative scheme, but in cl connexion 


Ciose ai N10 
with its social purposes and its social workings. The “poor” stand before our eyes 
as human beings—subjects of the law; and, with this approach consciously before 
him, the reader may share vividly the reality from the vantage ground of a narrow 
area. In his preface, Dr. J. H. Clapham characterizes the study as the most thorough 
yet attempted outside London. Anyone who has had occasion to study the English 
poor law in its legal aspects can confirm this judgment; and his appreciation will 


be all the more valuable as law is galvanized into reality by economic and socia! 
history 


Many years ago Mr. Cecil Leeson wrote a book dealing with the probati 
system in England and Wales. Since that time his work has become out of date, 
and there was room for a newer and more comprehensive survey. To fill this want, 
Mrs. L. Le Mesurier has edited a volume (4 Handbook of Probation 


and Social 


Work of the Courts, London, National Association of Probation Officers, 1935, 
pp. 366) which covers the whole subject of probation and social work in the courts 
as it is practised in England. It has been issued with the fullest possible assistance 
from the home office, and has been officially recommended to the social section of 
the league of nations. While making no pretence that the system which it surveys 
is either perfect or final, the work remains a singularly suggestive and comprehensive 
vade mecum for those who are interested in probation work for adults and for 
juveniles, for matrimonial cases, for after-care, for psychologists, for police-court 
missions, and such like. We can only congratulate the editor, herself a distinguished 
and experienced social worker, on a volume characterized by sanity in expression, 
in values, and in dealing with the issues involved. In England a committee is sitting, 
under the authority of the home secretary, to deal with the whole probation service, 
and we shall watch its proceedings and reports with interest. In the present dis 


tresses, Canadians cannot do better than study the sober pages of this volume, where 


experience meets success and failure; and the future is not mortgaged by a priori 
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ideas. Unfortunately the distinguished editor undervalues the work by providing 
no index. 


For students and the profession we recommend the Student’s Guide to Materials 
in Political Science, prepared by Dr. L. Burchfield, under the direction of the 
American Political Science Association (New York, Holt, 1935, pp. v, 426, $3.00). 
Its special importance for our readers lies in the fact that admirable guides are 
provided to the literature of municipal government, law and jurisprudence, inter- 
national law and diplomacy, public administration, and administrative law. All these 
cover vast fields, in which the monographs and review articles are increasing, while 
the fields themselves are of growing importance to jurists and lawyers. A guide 
has become increasingly necessary; and the distinguished compiler has provided one, 
which, if not unduly comprehensive, is such as will open up suggestive lines of 
approach. The index is inadequate; and a new edition might well include an 
analytical guide to subject-matters. However, it is hypercritical to blame a work 
of such practical utility. 





In the legal-economic sphere, parties to disputes are becoming more and more 
dissatisfied with judicial processes. The growing literature on arbitration would 
itself bear witness to this fact, even were we unacquainted with practical industrial 
affairs. A suggestive volume in this connexion has recently appeared (Arbitration 
in the New Industrial Society, by F. Kellor, New York, McGraw-Hill, 1934, pp. x, 
256, $2.00), which may be read with great profit. Readers should not neglect it 
because its main theme is connected with recent legislation in the United States or 
because such legislation has fared ill at the hands of the courts. There run through 
it a social sense, an appreciation of human values, and an insight into the fears 
which haunt industrial life, which make it much more than a mere “tract for the 
times”. 


Students of the common law will read with interest the learned and comprehensive 
study of The Law and Procedure of Mectings in India, by S. R. Davar (Bombay, 
Oxford University Press, 1934, pp. xxxix, 333). The work, while of practical value 
to all concerned with public meetings—and this means a large section of the com- 
munity—is at the same time illuminated with juristic principles and legal theory 
As a pioneer Indian study of the subject by a distinguished Indian lawyer it ought 
to be warmly welcomed, especially at a time when constitutional developments in 
India must increase vitally the importance of the problems discussed. In addition, 
the comparative lawyer will find here much that is suggestive. The facilities for 
use are admirable—index, table of cases, and references disclose competence in 
presentation and a high sense of an author’s duty to his readers 


If law is to be the servant of constructive reform, it can carry out that purpose 
only after the careful preliminary processes of scientific investigation. This approach 
is admirably illustrated in the report on the men’s clothing industry (Labour Con- 
ditions in the Men's Clothing Industry, A Report, by F. R. Scott and H. M. Cassidy, 
Toronto, Nelson, for the Institute of Pacific Relations, 1935, pp. x, 106, 75c.), which 
constitutes one of the most careful surveys yet issued in the Canadian economic and 
legal field. It ought to be read carefully by the profession, the legislator, and the 
economist. It is a model of its kind. (J.F.) 
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Recent social legislation in Canada requires scientific examination not merely 
from the legal, but from the economic and social, angle. Apart from this we are 
liable to get nowhere—blown about by every wind of doctrine. We regret that we 
cannot confidently recommend to the profession Mr. J. L. Cohen’s monograph (The 
Canadian Unemployment Insurance Act: Its Relation to Social Security, Toronto, 
Nelson, 1935, pp. 167). The book is of no real value to the lawyer who must look 
for a more profound analytical study of the act. It might be of value to the economist 
and sociologist, were it not a somewhat impassioned apologia for a new organization 
of society into which such an act as that under discussion would ill fit. On the 
other hand, it ought not to be neglected as illustrating positions which the Canadian 
social reformer must undoubtedly meet. (J.F.) 
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lung von Vortragen und Studien, Begriindet von H. Pout und M. WENZEL, Heraus- 
gegeben von M. WENZEL, 40, Heft.) Berlin u. Bonn. Ferd. Diimmlers Verlag. 
1934. Pp. 176. (M. 8) 

WEHBERG, H. Theory and Practice of International Policing. (The New Common- 
wealth Institute Monographs, series C, no. 1.) London: Constable and Co 
{[Toronto: The Macmillan Company of Canada.] 1935. Pp. 100. ($1.35) 

WuiteE, R. J. The Legal Effect of Ante-Nuptial Promises in Mixed Marriages. Phila- 
delphia: The Dolphin Press. 1932. Pp. viii, 80. ($1.50) 

Witcox, F.O. The Ratification of International Conventions: A Study of the Relation- 
ship of the Ratification Process to the Development of International Legislation. 
London: George Allen and Unwin. 1935. Pp. 349. ($3.75) 

Wyman, E.S. M. Laws of Insurance, Fire, Automobile and Life: An Analysis of Cases 
in Canadian, English and American Courts, and the Insurance Acts of the Provinces 
of Ontario, Manitoba, Alberta, Saskatchewan, British Columbia, Nova Scotia and 
New Brunswick. Toronto: Canadian Legal Authors. 1935. Pp. v, 342. 

Res Judicatae, The Magazine of the Law Students’ Society of Victoria (September, 1935), 
vol. I, no. 1. We offer sincere congratulations to the editor and his assistants 
on the appearance of this new .ournal. Our special interest in it lies in the fact 
that it will aim, inter alia, to promote in the University of Melbourne “‘the idea 
of law not merely as an examination study or as the equipment for eking out a 
doubtful living, but as a social science to be continually moulded and re-made as 
the needs of society change’. Melbourne has in the past admirably fostered this 
purpose, and this new venture will do much to accentuate it, if the high standard 
of this first issue of Res Judicatae is maintained. The leading articles are short, 
but admirable. We hope, however, that editorial policy will be guided to the 
provision of longer and more intensive studies in the many fields of Australian 
law which are of interest to the student of comparative law. The case-notes are 
of special interest. Here, too, we hope for expansion, as Australian judgments 
are too often neglected outside Australia—a regrettable fact. The journal 
ought to be in every law library. Weshall watch its progress with the best wishes 
for its success. 


(The Editor regrets that several reviews are unavoidably held over until the next issue. 
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